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preface 

The chief object of the following pages is to indi- 
cate some of the earliest ideas of mankind, as they 

SJowtr 

luatiou of those ideas to modem thought. Much 
of the inquiry attempted could not have been 

Sat of the T “u ^ 

that of the Komans, bearing in its earliest portions 

the traces of the most remote antiquity and sup- 

plymg from Its later rules the staple of the ci^ 

SSr inT society is even now 

W If ; • f the Roman 

law as a typical system, has compelled the authSr 

to 4^w from it what may appear a dispropor- 
tionate number of his illustrations j but it has 
not been Ins intention to write a treatise on Ro- 
man jumprudenee, and he has as much as possible 
aioided all discussions which imglit give that 
appearance to his work. The space allotted in 
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the Third Mid Fourth Chapters to certain phil)- 

sopliic 0 ki th6ori6S of the Roiiia»ii J" Ex*iscoiisiiitS!^ 
lias been appropriated to them for two reasons. 
In- the first place^ those theories j|ppea/ to the 
author to have had a much wider and more per- 
manent influence on the thought and acMon of 
the world than is usually supposed. Secondly,, 
they are believed to be the ultimate source of 
most of the views which have been prevalent^ 
till quite recentlys on the subjects treated of 
in volume. It was impossible for the author 
to proceed far with his undertaking, without 
stating his opinion on the origin, meaning and 
value of those speculations. 


H. Bl. 
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ANCIENT C0DE3 

\Tm most celebrated system of jurispradenca - 
■' ' kijown to the m^'orld begins, as it ends, with a 

Code, From the commencement to the close of 
its history, the expositors of Roman Law con- . 

. sistently employed language which implied that 
the body of their system rested on the Twelira 
Dccemvirai Tables,, and therefore on a basis ^ of 
written law# Except m one particular, no in** ■ 

' ’ stfitutions anterior to the Twelve Tables were re« 
cognised at Rome. The theoretical descent^ of 
' ./ Eoman Jurisprudence from a code, the. theoretical : 

ascription of English law to immemorial unwrit* 

' ' ' . ten tradition, were the chief reasons why the 
developme'iit of their , system ‘diSered from the : 
y;' development of ours. Neither theory corr^ 

. ■ ■' sponded exactly with the facts, but each prociiiceci,;,’, 

,jV' eonseguences of the utmost importance. 

' ' *I need hardly say that the publication of the . 

■ ■ ' Twelve Tables is not the earliest . point at which 
wa can -take up the history of law. The ancient 
' Roman code belongs to a class of which almost 
' ; ’OiviiiKed nation in the world can show a . 
‘ sample, and which, so far as Roman andy; 
' Hellenie worlds were concernea, ; were ■ largely ; 

: ' diSiised over them at epochs, not widely distant , 
' , . .'/from one 'another. They appeared under exceed* ^ 
' V ’ , logly siinOar circumstances, and were proaucedi 
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to our knowledge, by very similar causes, un- 
questionably, many jural phenomena lie be »md 
these codes and preceded them impoint of 

Hot a few dooumentary records exist wmcii 
profess to give us iaformation coiicenimg ma 
early phenomena of law; butj until philology a 
ef e4ed a complete analysis of the Sanskrit ktera- 
ture. our best sources of knowledge are un- 
doubtediy the Greek Horosm- poems, considered 
- ■ history of actual occurrences , 

' ’ ’j- idealted, of a 

However 


.ot course, not as a ^ , 

hut' as -a - description,": not wholly 

state'- of- .••sG'ciety known „ to.; ;the writer ., ^ , 

the fancy of the poet may have exaggerated cer- 
tain features of the heroic age, the prowep of 
warriors and the potency of gods, there is no 
reason to believe that it has tampered with moral 
or metaphysical conceptions which were not yet 
the subjects of conscious observation; and in tni9 
respect the Homeric literature is far more 
worthy than those relatively later documents 
which pretend to give an account of times 
similarly early, but which were compiled under 
philosophical or theological infiuencBS. ? 

any means we can determine the early forms of 
iural conceptions, they wil) be invaluable to us. 
These rudimentary ideas are to the Junst wiiat 
the priibary crusts of the earth are to tjje geo- 
logist. Thev contain, potentially, all the iwins in 
which law has subsequently exhibited itself, i-tse 
haste or the prejudice which has generally re- 
fused them all but the most superficial examina- 
tion, must bear the blame of , the unsatisfactory 
condition in which we find the science of luns- 
prudenoe. The inquiries of the_ jurist are m 
truth prosecuted much as inquiry in physics and 
' ■" was .prosecuted,' 'before ohsemtioU' 


physiology 




i^CIEKT CODES S 

bad taken the place of assumption. Theories j 
piaiisibie and comprehensive, but absolutely un- 
verified, such lis the Daw of Nature or the Social 
Compact, enjoy a universal preference over sober 
research into the 'primitive history of society and 
law; and they obscure the truth not only by 
diverting attention from the only quarter in which 
it can be found, but by that most real and most 
important influence which, when once enter- 
tained and believed in ,■ they are enabled to exer- 


4 


ANCIENT LAW\ , ' 

TkemUfes^ Themises, tlae plural of TbemiSj are 
the awards tbemselves, divinely dictated to tha 
judge. Kin gs are spoken ol as if tfcey had a store 
of Tliemxstes ” ready to hand for use; but It 
must be distinctly understood ‘that they are not 
laws, but judgments. “ Zeus, or tha^ hirmait 
king on earth,” says Mr. Grote, in his History of 
Greece, is not a law-maker, but a judge.” He 
is provided with Themistes, but, consistently with 
the belief in their emanation from above, they 
cannot be supposed to be connected by any 
thread of principle; they are separate, isolated 
judgments. 

Even in the Homeric poems, we can see that 
these ideas are transient. Parities of circum- 
stances were probably commoner in the simple 
mechanism ol ancient society than they are now, 
and in the succession of similar cases aw^ards ate 
likely to follow and resemble each other. Here 
we have the germ or rudiinont of a Custom, a 
conception posterior to that of Themistes or |udg*, 
ments. However strongly we, witli our modern 
associations, may be inclined to lay dpwn a ffiori 
that the notion of a Custom must ^precede that ol 
a Judicial 'sentence, and that a judgment must 
alBmi a Custom or punish its breach, it seems 
quite certain that the historical order ^>f the 
ideas i^’ ’ that in which I have placed them. 
The Homeric word for a custom in the embryo 
is sometimes *,* Themis ” in the singular— more 
often' ” Bike,”’ the meaning of which visibly 
fluctuates-. - between a “Judgment ” and a 
“ custom or “ usage.” a Law, so great 

■and famous a term in the political vocabulary pi 
the later Greek society, does not oecur ,fo 
Homer* 
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TMs notion of a divine agency, suggesting the 
Tiiemistes, and itself impersonated in ^Themis, 
must be kept^apart from other primitive beliefs 
with which a superficial inquirer might confound 
it. The conception of the Deity dictating an 
entire code or body of law, as in the case of the 
Hindoo laws of Menu, seems to belong to a range 
of ideas inore recent and more advanced, 

Themis ’’ and Themis tes ’’ are much less 

remotely linked with that persuasion which clung 
BO long and so tenaciously to the human mind, 
of a divine influence underlying and ^supporting 
©very relation of life, every social institution. ^ In 
early' lawt and amid the rudiments of political 
thought, symptoms of this belief meet us on -all 
sides. A supernatura! presidency is supposed ^to 
consecrate and keep together ail the cardinal In*- 
stitutions of those times, the State, the Baw, 
-aEd-the Family, Men, grouped together m the 
di&rent relations which those institutions imply, 
are bound to celebrate periodically common rites 
and to ofier common sacrifices; and every now 
and then the same duty Is even more significantly 
recognized in the purifications and expiations 
which they per form,, and which appear intended 
to deprecate ’ punishment for involuntary or neg* 
lactM disrespect. Everybody acquainted with 
' ordinary classical literature will remember the 
gentilkia, which exercised so important an 
infiuence on the earlv Boman law of adoption and 
, ' of wdlisv And to this hour the Hindoo Cus- 
tofnaty Law, in which some of the most curious 
features of primitive society ‘ are stereotyped^ 
-makes almost all the rights “of persons and aE 
the rules of succession, hinge on the due solemn- 
' ia#OB el fi^jed ceremonies at-ihe d^nd man's 
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funeral, tbat is, at every point where a breach 
occurs in the continuity of tlie family. 

Before wa quit this stage of Jurisprudence, a 
caution may be usefully given to the English 
student. Bentham in his Prapnerd on Govern^ 
ment^ and Austin, in his Province of Juris- 
prudence Determined^ resolve every law into a 
command of the lawgiver, an obligation Imposed 
thereby on the citizen, and a Banciion threatened 
in the event of disobedience ; and it is further pre- 
: dicated of the command^ which is the first element 
in a law, that it must prescribe, not a single act, 
but a series or number of acts of the same class 
or kind. The results of this separation of in- 
gredients tally exactly with the facts of mature 
jurisprudence; and, by a little straining of lan- 
guage, they may be made to correspond in form 
with all law, of all kinds, at all epochs* It is 
not, however, asserted that the notion of 
entertained by the generality is even now quite in 
conformity with this dissection; and It is curious 
that, the farther we penetrate into the primitive 
history of thought, the farther we find ourselves 
from a conception of law which at all resembles a 
compound of the elements which Bentham deter- 
mined* It is certain that, in the infancy of man- 
kind, no sort of legislature, not even a clistincl 
author of law, is contemplated or conceived of. 
Law has scarcely reached the footing of custom; 
it is rather a habit. It is, to use a French phrase, 
** in the air/* The only authoritative statement 
of right and wrong is a judicial sentence after the 
facts, not one presupposing a law which has been 
violated, but one' which is breathed for the first 
time by a higher power into the judge’s mind at 
■the moment^ of adjudioatiom It is course 
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exiremely diliieult for us to realize a view so far 
removed from us in point both of time and of 
association y but it will, become more credible 
when we dwell more at length on the constitution 
of ancient society, in which every man, living 
during the .greater part of his life under the patri- 
rarchai despotism, was practically controlled .in all 
bis actions by a regimen not of law but of caprice* 

I may add that an Englishman should be better 
able than a foreigner to appreciate the historical 
fact that the “ Themistes ” preceded any concep- 
tion of law, because, amid the many inconsistent 
theories ’which prevail concerning the character of 
English jurisprudence, the most popular, or at all 
events the one which most -afects practice, is 
certainly a theory which assumes that adjudged 
cases and precedents exist antecedently to rules, 
principles, and distinctions. The “ Themistes 
hawe too, it should be remarked, the characteris- 
tic wdiich, in the view of Bentbam and Austin, 
distinguishes single nr mere commands frG,m... law.s*" , 
A true law enjoins on all the citizens indifferently 
a number of acts similar in class or kind ; and 
this is exactly the feature of a law w^-hich hu9 
most deeply impressed itself on the popular mind, 
causing the term “ law ” to be applied to mer«^ 
unifcjmities, successions, and similitudes. A 
command prescribes only a single act, and it is to 
commands, therefore, that Themistes " are 
more akin than to laws. They are simply adjudica- 
tions on insulated states of fact, and do not neces- 
sarily follow each other in any orderly seguenoe* 
The literature of the heroic age discloses to us 
Jaw in the germ under the ** Themistes ” and a 
little more developed in the conception of 
. Dike* ’ The next stage which we reach in the 
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'Mstorj of jurlsprudenee is stroiiglv marked und 
prrounded bj the utmost interest. Mr. Grote, 
the second part and second chapter of his 
Historjs has fulij described the mode in which 
society gradually clothed itself* with a different 
character from that delineated by Homer. Heroics 
kingship depended partly on divinely given pre« 
rogative, and partly on the possession of super- 
eminent strength, courage, and wisdom. Gra* 
dually, as the impression of the monarch's sacred- 
ness became weakened, and feeble members 
occurred in the series of hereditary kings, the 
royal power decayed, and at last gave ivay to the 
dominion of aristocracies. If language so precise 
can be used of the revolution, we might say that 
^ the office of the -king was usurped by that council 
of chiefs which Homer repeatedly alludes to and 
depic|s, At all events from an epoch of kingly 
rule we come everywhere in Europe to m era Cif 
oligarchies; and even where the name of the 
monarchical functions does not absolutely dh> 
appear, the authority of the king is redueerl to a 
mere shadow. He becomes a mere hereditary 
general, as in Lacedasmon, a mere functionary, as 
the King Archon at Athens, or a'* mere formal 
hierophant, like theBesr Baenficiilu$ atEoine. In 
Greece, Italy, and Asia Minor, the donilnaat 
orders seem to have universally consisted ol a 
number of families united by an assumeci relation- 
ship in Hood, and, though they all appear at first 
to have -laid claim to a qiiasi-sacred character, 
their strength ‘does not seem to have resided ih‘ 
their pretended sanctity. Unless they were pre^ 
maturely overthrown hy the popular party, they 


ANCIENT CODES 9 

The cliaiiges wliieli society underweEt in the coni- 
muiiities of the furtlier Asia occurred of course at 
periods long anterior in point of time to these 
revolutions of the Italian and Heilonie worlds; 
but their relative place in eivilizatioii ap- 
pears to have been the same, and they 
seem to have been exceedingly similar in 
genera! character. There is some ©videnoe 
that, the races which were subsequently 
united under the Persian monarchy, and those 
which peopled the peninsula of India, had all their 
heroic age and their era of aristocracies ; but a 
military and a religious oligarchy appear to have 
grown up separately, nor w^as the authority of the 
king generally superseded, dontrary, too, to the 
course of events in the West, the religious element 
in the East tended to get th© better of the military 
and political. Military and civil aristocracies dis- 
appear, annihilated or crushed into insignificance 
between the kings and the sacerdotal order; and 
the ultimate result at which’, we arrive is, -a 
monarch enjoying great power, but, circumscribed 
by the privileges of a caste of priests. With -these 
difiereiioes, how^ever, that in the East aristo- 
cracies became religious, in the West civil or poli- 
tical, the proposition that a historical era of aris- 
' tocra^jles succeeded a historical era of heroic kings 
may be coa.siclered as true, if not of all mankind, 
at all events of ail branches of the Indo-European 
immlj of nations. 

The important point for the Jurist is that these 
aristocraeies wem imiversaliy the depositaries and 
administrators of law., They seem to' have sue*, 
eeeded to the prerogatives of th© king, with the 
Trnportant difference, however, that, they, do not 
appear «to have pretended to direct inspiration for 
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each sentence. The connection, of ideas which 
caused the judgments of the patriarchal chieftain 
to be attributed to superhuman dictation still 
shows itself here and there in the claim of a 
divine origin lor the entire body of rules, or for 
certain parts of it, but the progress of thought bo 
longer permits the solution of particular disputes 
to be explained by supposing an extra-human 
interposition. What the juristical oligarchy now 
claims is to monopolize the knowledge of the 
laws, to have the exclusive possession of the 
■principles .by .-which ■ quarrels are decided. W'e 
have in fact arrived at the epoch of Customary 
Law. Customs or Observances now exist as a 
substantive aggregate, and are assumed to be pre- 
cisely known to the aristocratic order or caste. 
Our authorities leave us no doubt that the trust 
lodged with the oligarchy ’was sometimes abused, 
but it certainly ought not to be regarded as a tmx^ 
usurpation or engine of tyranny. Before the 
invention of writing, and during the inlancy of 
the art, an aristocracy invested with judicial 
privileges formed the only expedient by which 
accurate preservation of the customs of the race ’ 
or tribe could be at all approximated to. Their 
genuineness was, so far as possible, insured by 
confiding them to the recollection of a limited 
portion of the community. 

The epoch of Customary Law, and of its custody 
by a privileged' order, is a very remarkable one. 
The condition of the jurisprudence which it im- 
plies has -left traces which may still be detected 
in legal and popular phraseology. The law, thus 
known ■ exclusively to a privileged minority, 
whether .a .caste, an aristocracy, a priestly tribe, 
m aA^cerdotal college, Is true unwritto law. 
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Except tills j, there is no such thing as unwritten 
law in the world. English case-law is sometimes 
epoken of as unwritten, and there are some Eng- 
lish theorists who assure us that if a code of 
..'English jurisprudene were prepared we 'shouid, 
.-be turnin,g unwritten law. into .written— a conver- 
.sion., as they .insist, if, -not' of doubtful .policy, at 
,;.ali-.events of the greates'taeriousness. ' Now, it .is 
' .quite.' true... .that... there was once, a period at'.,.. w,M,oh, 
.#16': English..,, common , law m.ight reasonably have 
-been .termed ' .unwTitten. 'The,. ' .elder'..' English 
■..t|,iid,ges -did .really :: pretend to ■ Imowledge., ,,of' 
:^:;.pmcip!es,' '.'aind ..;dis,tinctionS:. which'; were not.7eh-,; 
tirely revealed to .the bar and to the lay-public. 
'-Whether : ail; the.. .la,w"^ they claimed 'to mpho-: 

poiize was really unwritten, is exceedingly ques- 
;;;liohaMe.;;. but;at ali; events, '.on'’ the assumption that:, 
^v'there :Was.:'ohee ,a large'';mass,";of', civih and . criminal 
:;::5ules .known:: ''exclusively to .'the;j:udge:s, :it: presently 
;:ceas,ed,, ;tp7he;,: uirwritten; . 'law. '; ' ^ ' As : ; .soon,'. As .' thB; 
Courts';:,, at;;',, Wes tminster ^Hall'-. began to base their, 
';;|udgin'en:ts,::onv::ca8es,':;reoorded,.,.whether;ln:tKe;,y0ai:‘:: 
bdoks;.hr ;';elseff:her e ,; ■ the;; law, :Which’- ihey- admihis* 
^:;.tMed;::';became':;,.wri^^^ ;.-'-.':':At :’';the'7:,presant:' 

moment a rule of English law has first to be dis- 
entangled from the recorded facts of adjudged 
printed precedents, then thrown into a form of 
words varying with the taste, precision, and know- 
ledge of the particular judge, and then applied to 
the circumstances of the case for adjudication* 
But at no stage of this process has it any char- 
acteristic which distinguishes it from written law. 
It is vnitten case-law, and only different from 
code-law because it is written in a different way. 

From the period ol Oustomary Baw wa come to 
^nothei: sharply defined epoch in the history of 






h 





ANCIENT LAW 


Jiirispriideiace, We arrive ai tlie era of Codes^ 
those ancient codes of which the Twelve Tables 
of Bom© were the most famous specimen. In 
Greece, in Italy, on the Hellenized sea-board of 
Western Asia, these codes ail made their appear- 
ance at periods much th© same everywhere, not, 
I mean, at periods identical in point of time, but 
similar in point of the relative progress of each 
community. Everywhere, in the countries I have 
named, laws engraven on tablets and published 
to the people take the place of usage deposited 
with the recollection of a privileged oligarchy. It 
■must not for' a moment be supposed that the re- 
fined considerations now urged in favour of what 
is called codification had any part or .place in the 
change I have described. The ancient codes were 
doubtless originally suggested by the discovery 
and diffusion of th© art of •writing. It is true that 
tho aristocracies seem to have abused their mooor 
poly of legal knowledge; and at all events their 
exclusive possession of the law was a formidable 
impediment to the success of those popular move- 
' ments which began to be universal \p the western 
world. But, though democratic sentiment may 
have added to their popularity, the codes ware 
certainly In the maixi a direct result of the inven* 
tion of writing. Inscribed tablets were seen be 
a better depositary of law, and a better security 
lor its accurate preservation, than the memory of 
a number of persons however strengthened 'by 
habitual exercise. 

The Eoman cod© belongs to the class of codes I ’ 
have been describing. Their value did not consist 
in any approach to symmetrical classifications, or' 
to terseness and * clearness of expression, biit In 
iSeir publicity^, and in t|ie knowledge wMoh 'th©f 
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fumisliecl to eTerybocijj as to what was to do^ 
and what not to do. It is, indeed, true that the 
Twelve Tables of Borne do exhibit some traces of 
systematic arfaiigement, but this is probably ex- 
plained by the tradition that the framers of that 
body of law called in the assistance of Greeks who 
enjoyed the later Greek experience in the art of 
law-making. The fragments of the Attic Code of 
Solon show, however, that it had but little order, 
and ' probably the laws of Draco had even less. 
Quite enough too remains of these coileetions, 
both in the East and in the West, to- show that 
they mingled up religious, civil, and merely 
moral ordinances, without any regard to difier* 
eiiees in their essentia! character; and this is eon- 
sis tent with all we know of early thought from 
other sources, the severance of law from morality, 
and of religion from law, belonging very distinctly 
%) the later stages of mental progress* 

But, whatever to a modem eye are the singu- 
larities of these Codes, their importance to ancient 
societies unspeakable* The question-— and it 
was one which affected the %vhoIe future of each 
community — Avas not so much whether there 
there should be a code at all, for the majority of 
ancient societies seem to have obtained them 
sooner or later, and, but for the great interrup- 
tion ill the history of jurisprudence created by 
foiiclallsm, it is likely that all modern law would 
be distliictiy traceable to one or more of these 
foimtaiiiheads. But the point on which turned 
llie history of the race w^as, at what period, at 
what jtaga of their social progress, they should 
have their laws put into writing. , la the westom, 
m^orM the plebeian or popular ‘ element' in each 
Slate sji'Ceesslally assailed' tha- oligarcMeal mono- 
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poij, and a code was nearly universally obtained 
early in the history of the Commonwealth* But la 
the East, as I have before mentioned, the ruling 
"aristocracies tended to become reiigiocis rather 
than' military or political, and' gained, therefore,': 
- rather than lost in power;- while in some instances, 
the physical conformation of Asiatic countries had, 
the effect of making individual eoin„mu.m ties larger 
: and more .numerous than in the West ; and it is a' 
known social law that the larger the space ov'er 
'■which a particular -set' of institutions is diffiisefL: 
the ■■ greater is 'its -tenacity and ■.vita.I.ity*' From 
whatever cause, the codes obtained by Eastern 
societies were- obtained, relatively, much later 
■ than ^ by. Western, vand wore a very different 
character » The religious oligarchies of Asia, 
either for their own guidance, or for the relief of 
their memory, or for the instruction of thoir 
disciples, seem in all cases to have ultimately 
embodied their legal learning in a code; but the 
opportunity of increasing and consolidating their 
influence was probably too tempting to be resisted. 
Their complete monopoly of legal knowledge 
appears to have enabled them to put off on tlae 
world collections, not so much of the rules 
actually observed as of the rules which the priestly 
order considered proper to be observed. ♦ The 
Hindoo code, called the Laws of Menu, which is 
certainly a Brahmin compilation, undoubtedly en- 
shrines many genuine observances of the Hindoo 
race, but the opinion of the best contemporary 
orientalists is, that it does not, as a whole, repre- 
sent a set of rules ever actually administered in 
Hindostan. It is, in great part, an ideal picture 
of that which, in the view of the Brahmins, ought 
to be the law* It is consistent with human* nature 
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and witli tbs special motives of their authors, that 
codes like that of Menu should pretend to the 
highest antiquity and claim to have emanated in 
their complete form from the Deity, Menu, 
according to Hindoo mythology, is an emanation 
from the supreme God; but the compilation which 
bears his name, though its ezaet date is not 
easily discovered, is, in point of the relative 
progress of Hindoo jurisprudence, a recent 
production. 

Among tiie chief advantages which the Twelve 
Tables and similar codes conferred on the so- 
cieties which obtained them, was the protection 
which they aft'orded against the frauds of the 
privileged oligarchy and also against the spon- 
taneous depravation and debasement of the 
-national .■institutions. . The ■ Roman .. Code ' was 
merely, ah. enunciation, in words, of the .■.-existing 
■:,--'Cy.sto.ms of, the lioman peo.ple. Eelatively-.-to^ the ■ 
progress of the Romans in civilization, it was a 
remarkably early code, and it was published at a 
time when Roman society had barely emerged 
from that intellectual condition in which civil 
obligation and religious duty are inevitably con- 
founded. Now a barbarous society practising a 
body of customs, is exposed to some especial 
daiigejjS which may be absolutely fatal to its 
progress in civilization. The usages which a par- 
,iiciiiar community is found to have adopted in its 
infancy and in its primitive seats are generally 
those which are on the whole best suited to pro- 
mote its physical and moral well-being; and, if 
they ard retained in their integrity until new 
social wants have taught new practices, the up- 
ward march of society is almost certain. But un- 
happily Inhere is a law of development which ever 
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threatens to operate upon unwritten upge. ®ie 
customs are of course obeyed by multi t tides who 
are incapable of understanding the true ground 
of their expediency, and who aro^ therefore left 
Inevitably to invent superstitious reasons for tiieir 
permanence. A process then commences which 
may be shortly described by saying that usage 
which is reasonable generates usage which is un- 
reasonable. Analogy, the most valuable of in- 
struments in the maturity ofjurjsprudence, is the 
most dangerous of snares in its iiilaney. Prohibi- 
tions and ordinances, originally confined, for good 
reasons, to a single description of acts, are made 
to apply to all acts of the same class, because a 
man menaced with the anger of the gods for dcsing 
one thing, feels a natural terror in doing any other 
thing which is remotely like it. After one kind 
of food lias been interdicted for sanitary reasons, 
the prohibition is extended to all food resembli'ilg 
it, though the resemblance occasionally depends 
on analogies the most fanciful. So, again, a wdse 
provision for insuring general cleanliness^ dictates 
in time long routines of ceremonial ablution ; and 
that division into classes which at a particular 
crisis of social history is necessary for the main- 
tenance of the national existence degenerates into, 
the most disastrous and blighting of all ^uman 
institutions— Caste. The fate of the Hindoo law" 
is, in fact, the measure of the value of the Bom an 
code. Ethnology shows us that the Romans and 
the Hindoos sprang from the same original stock, 
and there is indeed a striking resemblance between 
, w4at appear to have been their origma! eustoms*- 
Even HOW", Hindoo jurisprudence has a »sub- 
■stratum of forethought and, sound judgment, but 
.irrational imitation has engrafted In it an Immense 
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apparatus of cruel absurdities. From these cor« 
mptioBS tlie Romans were protected hj their code. 
It was compile^ while the usage was still whole- 
some, and a hundred years afterwards it might 
have been too late. The Hindoo law has been 
to a great extent embodied in writing, but, 
anciont as in one spsa are the compendia which 
« i Sanskrit, they contain ample evidence 

tlmt they were drawn up after the mischief had 
been done. We are not of course entitled to sa? 
that if the Twelve Tables had not been published 
the iioinans would have been condemned to a 
emlisation as feeble and perverted as that of the 
Jrlmdoos, but thus much at least is certain, that 
with their code they were exempt from the very 
chance of so unhappy a destiny. 


“ • CHAPTEB II 

I^EOAL FICTIONS' 

When primitive law has once been embodied in 
a Code, there is an end to what may be called its 
spontaneous development. Henceforward the 
- changes effected in it, if effected at all, are effected 
dehber^eiy and from without. It is impossible 
■ to suppose that the customs of any race or tribe 
• reMined unaltered during the whole of the long 
-~-m some mstanoes the immense — interval 
between their declaration by a patriarchal 
;/ monarch and their publication in writinff. ’It 
would h© unsafe too to. affirm that no part of the 
alteration was effected deliberately. But from 
little we know of the progress of law during 
, tius period j we are fustiffed la assuming tliat set 
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purpose had the ¥erj smallest share in producing 
change. Such innovations on the earliest usages 
as disclose themselves appear tc|* have been dic- 
tated by feelings and modes of thought which ^ 
under our' present mental conditions » we ' are 
unable to comprehend. A new era begins^ how- 
ever, with the Codes. Wherever, after this epoch, 
we trace the course of legal modification we are 
■^able to ..-attribute it to the conscious .desire,: 
improvement, or at all events of compassing 
objects other than those which were aimed at in 
the primitive times. 

It may seem at first sight that no genera! pro- 
positions worth trusting can be elicited from the 
history of legal systems subsequent to the codes. 
The field is too vast. We cannot be sure that we 
have included a sufficient number of phenomena 
in, our-, observations,: or -that, we acc.uratel,y under-" 
stand those which we have observed. B»t «th© 
undertaking will b© seen to be more feasible, if 
we consider that after the epoch of codes the 
distinction between stationary and progressive 
societies begins to make itself felt. It is only 
with the progressive societies that w© are con- 
cerned, and nothing is more remarkable than their 
j’^'Streme fewness. In spite of overwhelming 
evidence, it is most difficult for a citizen , of 
western Europe to bring thoroughly home to him- 
self the truth that the civilization which surrounds 
him is a rare exception in the history of the 
world. The ton© of thought common among 
us, all our hopes, fears, and speculations, 
would be materially affected, if we had vividly 
before us the relation of the progressiva races 
to the totality of human life. It is Indisputable 
that much the greatest part of mankind has 
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romarkcd thsit no oe6 is liksly w soccocd. m tho 
investigation who does not clearly realize that tiie 
stationary condition of the liuniaii-srace is tlie^riiiSs 
the progressive the exception* And anotliei- indis- 
pensable condition of success is an accurate know- 
ledge of Eoman law in all its principal stages* 
The Roman jurisprudence has the longest known 
history of any set of human institutions. The 
character of all the changes which it underwent Is 
tolerably w'oli ascertained. From its eomiiieiice- 
ment to its closer it was progressively modified 
for the better, or for what the authors of the 
modification conceived to be the better, and tine 
course of improvement W'as continued tliroiigh 
periods at which all the rest of iiuniaii thought 
and action materially slackened its pace, and 
repeatedly threatened to settle down into stagna- 
tion. 

I confine myself in what follows to the pfogres* 
sive societies. With respect to them it may ^ be 
laid down that social necessities and social opinion 
are always more or less in advance of Law% We 
may come indefinitely near to the elosing of the_ 
gap between them, but it has a perpetual tea*’ 
dency to reopen. Law is stable;, tne societies 
are speaking of are progressive. The greater or 
less happiness of a people depends on the degree 
of promptitude with wMch the gulf is narrowed. 

A general proposition of some value may 
advanced with respect to the agencies by whieh 
Law is brought into harmony with society. Thep 
instrumentalities seem to me to be three In 
number, Legal Fictions, Equity, and Legislation. 
Their historical order is that in wiiieh I ^ have 
placed them. Sometimes two of them will be 
seen operating together, and there are legal 
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sj^steixis wiiicb , have escaped the influence of one 
or other of them. But I know of no instance in 
which the order of their appearance has been 
changed or inveirted. The early history of one of 
.....tliem, ..Equity, is.. uni versally.. obscure, and hence.it 
may be thought by some that certain isolated 
statutes, reformatory of the civil law, are older 
than any equitable Jurisdiction. My own belief is 
.....that reiaediai . Equity is everywhere older, than 
remedial Legislation; but, should this be not 
strictly true, it would only b© necessary to limit 
the proposition respecting their order of sequence 
to the periods at which they exercise a sustained 
and substantial influence in transforming the 
original law. 

I employ the word “ fiction ** in a sens© con- 
siderably wider than that in which English lawyers 
are accustomed to use it, and with a meaBing 
mueh more extensive than that which belonged to 
the Roman “fictiones.” Fictio, in old Roman 
law, is properly a term of pleading, and signifies 
a Ms© averment on the part of the plaintiff which 
the defendant was not allowed to traverse; such, 
for example, as an averment that the plaintifl was 
a Roman citizen, when im truth he was a foreigner. 
The object of these fictiones ” w’^as, of course, 
to give^^ Jurisdiction, and they therefor© strongly 
resembfed the allegations in the writs of the Eng- 
lish Queen’s Bench and Exchequer, by wiiicli 
t'bose Courts contrived to usurp the Jurisdietion 
of til© Common Fleas : — the aRegation that the 
defendant was in custody of the king’s marshal, 

> or that the pilaintifl w^as the king’s debtor, and 
could not pay his debt by reason of the dafen- 
■ daut’s default. But I now employ the expression 
** Legal Fiction ” to signify any assumption which 
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conceals, or affects to conceal, tlie fact that a rule 
of law iias undergone alteration, its letter remain- 
ing linebanged, its operation being modified* The 
words, therefore, include the instances of fictions 
which I have cited from the English and Eoinan 
law, but thej embrace much more, for I shoiiM 
' Speak both of the English .Casedaw' 'and . of: the:^ 
Boman Responsa Prudentiim as resting on 
fictions. , Both these examples will be 'examined ■ 
presently. The fact is in both cases that the law 
has been w^holly changed; the fiction is ^ that 'it', 
remains what it always w'as. It is not difficult 
to understand wffiy fictions in all their forms are 
particularly congenial to the infancy of society* 
They satisfy the desire for improvement, wdilch is 
not quite wanting, at the same time that they do 
: not offend ; the superstitious . disrelish/ . for ' ciiange .. 
which ' is always, .present. At a particular stage 
of social progress they are invaluable expedients 
for overcoming the rigidity of law, and, indeed, 
without one of them, the Fiction of Adoption 
which permits the family tie to be artificially 
created, it is difficult to iindorstand how^ society 
would ever have escaped from its swaddling' 
clothes, and taken its first steps towards civiliza- 
tion. We must, therefore, not suffer ourselves to 
be affected by the ridicule which Bentham poura 
on ^legal fictions wherever he meets tlie&s. To 
revile them as merely fraudulent is to betray 
ignorance of their peculiar office in the historiea) 
development of law. But at the same time It 
would be equally foolish to agree with those 
theorists who, discerning that fictions have had 
their uses, argue that they ought to be stereo* 
typed in our system. They have had their day, 
but it has iongisince gone by. B is unworthy of 
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us to effect an admittedly beneficial object by so 
rude a device as a legal fiction* 1 'cannot admit 
any anomaly to be innocent, which makes the law 
either more difficult to understand or. harder to 
arrange in harmonious order. Now legal, fictions ^ 
.'.are .^the, ‘greatest of obstacles to symmetrical .class!* 
.ficatlon. The rule of law remains sticking in the 
::System, .but it is a mere shell. '■ ' It' 'has been long 
::ago .uiider,mined, and ■ a new rule '.hides itself under 
its cover. Hence: there is at once a, difficulty, in, 
knowing whether '^he rule which is actually opera- 
tive should be classed in its true or in its a-pparent 
:place^; and minds of different caste .'will ■differ , as, lo'. 
the branch of the alternative wMch, ought to : be: 
selected. If the English law is' ever to assume an 
rorderly : distribiit,i'on',:'- it.,, .will -be; necess.ary to .:,pru!3.a^ 
away the legal fictions which, in spite -of. some .re* ' 
'Cent:, legislative improvements', are ’ still abundanl 
■..■r'.y,'.,' ." v;. 

. The. next instriimentality by which .the adapta*: 
..liGii, . of law. to social . wants is :carried. on, ,1 ,, call : 
Equity, meaning by .that word: any body' of rules 
existing by the side of the original . civil 
founded: ,:On., distmC't,: principles -'and. 'claiming' 
cldentally ■ .t -civil" ’ law ..In" virt'ue.' 

" 0,1 ■a:. ■superior: sanctity inherent in those principles. .. 
'The' ..Equity whe.ther of .the Roman Praetors- .or:.o/ 
the Eifglisii Cliancellors, differs from the Fictio-m 
.wllicdi.''in:eac.h case' preceded it, ■■■in that the, inter- 
ference with law is open and avowed. On the 
other hand, it differs from Legislation, ■ the agent 
of legal improvement which comes after it, in that 
its claim to authority is grounded, not on the pre^ 
rogative of any external person or body, not even 
on that of the magistrate who enunciates it, but 
on the special ua-ture of its principles, to whicl’ 
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it is allege-d that all law ought to conform, The 
very- conception of a set of principles, inyestecl 
with a higher sacredness than those of the original 
law and demanding application iifclepeiidentlj of 
the consent of any externa! hotly, belongs to a 
much ^ more advanced stage of thought than that 
to which legal fictions originally suggested them- 
selves* 

Legislation, the enactments of a iegislafeura 
which, whether it take the form of an autocratic 
prince or -of- a parliamentary assembly, is the as- 
sumed organ of the entire society, is the last of 
the ameliorating instrumentalities* It differs 
from Legal Fictions just as Equity differs from 
them, and it is also distinguished from Equity, as 
deriving its 'authority from an external body or 
person. Its obligatory force is mdependent of 
its principles. The legislature, whatever be the 
actual restraints imposed on it by public opinion, 
is in theory empowered to impose what obligations 
it pleases on the members of the community# 
There is nothing to prevent its legislating in the 
wantonness of caprice. Legislation may ha dic- 
tated by equity, if that last word be nmi to in. 
dicate some standard of right and wrong to which 
its enactments happen to be adjusted; but then 
these enactments are indebted for their binding 
force to the authority of the legislature and not to 
that of the principles on which the legislature 
acted; and thus they differ from rules of Equity, 
in the technical sense of the word, which pretend 
to a paramount sacredness entitling them at once 
to the recognition of the courts even without the 
concurrence of prince or parliamentary assembly# 

It is the more necessary to note these difcrencea, 
because u student of Bentham would he apt to 
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eoafouad Fictions, Equity, and Statute law tinder 
tJie single laead of legislation. They all, he would 
say, involve law-making; they difier only in 
respect of ilia daaeiiinery by wMek the new law is 
produced. That is perfectly true, and w© must 
never forget it;^ but it furnishes no reason why 
y,:We,.;Bhpuld, Aeprive ourselves .of so convenient a 
term as Legislation in the special sense. Legisla- 
tion pd Equity are disjoined in the popular mind 
and in the minds of most lawyers; and it will 
never do to neglect the distinction between them, 
however eonventlonal, when important- practical 
consequences follow from it. 

It would be easy to select from almost any 
regularly developed body of rules examples of legk 
ptCtiouBf which at once betray their true character 
to the modern observer. In the two instances 
wiileh I proceed to consider, the nature of the ex- 
pedient employed is not so readily detected. The 
first authors of these fictions did not perhaps in- 
tend to innovate, certainly did not wish to be 
suspected of innovating* There are, moreover, 
and always have been, persons who refuse to see 
any fiction in the process, and conventional 
language bears out their refusal. _Ho examples, 
:,:,th.erefq.i'e., ,:,caji b h.etter, calculated- -to- illustrate'-" ■ 
the wdde ^diffusion of legal fictions, and the effi- 
ciency with which they perform their two-fold 
office of transforming a system of laws and of con- 
cealing the transformation. 

England^' are well ■ accustomed to the ex- 
tension, modification, and improvement of law by 
a maeliinery^which, in theory, is incapable of 
altering one jot or on© line of existing Jurisprud- 
ence.^ The process by which this virtual legisia- 
Mpa |s effected is not so much insensible as on* 
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acknowledged. With respect to that great portion 
of our legal system which is enshrined in cases 
and recorded in law reports, we habitually em- 
ploy a double language and entertain, as it would 
appear, a double and inconsistent set of ideas. 

, :When a group of., facts .come before "E,nglisk 
Eourt for adjudication, the wdiole course of/ the 
....■discussion between the judge 'and the advoeates: 
„ assumes . that no question is, or can be,/ rais'ed:' 

: which- . will call for the applicatio,n of any . pim-' 
oiples but old ones, or ,of any distinctio,ns.:bQt 
such as have long since been allowed. .It is. taiie33i''. 
absolutely for granted that tl iere is somewhere a 
rule of known law w^hich will cover the facts of 
the dispute now litigated, ,■ and that, if such a rule 
be not discovered, it is only that the necessary 
patience, knowledge, or acumen is not forth- 
■. coming to detect.' it, . Yet the m.omeiit.^.,th:e .Judg- . 
...meat .has-.- been rendered and reported, .. .we. slide 
unconsciously or unavowediy into a new language 
.and a new train of thought. We now admit that 
• the new decision has modified the law. The rules 
applicable have, to use the very inaccurate expres- 
sion sometimes employed, become more elastic. 
In fact they have been changed. A clear addition 
has been made to the precedents, and the canon 
of law' elicited by comparing the precedents is not 
the same with that which would have behn ob- 
tained if the series of cases had been curtailed by 
a single example. The fact that the old rule has 
been repealed, and that a new one has replaced it, 
eludes us, because we are not in the habit of 
throwing Into precise language the legal formulas 
which we derive from the precedents, so that a 
change in their tenor Is not easily detected unless 
if fe Tfoi-®# J shall not now pause 
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to consider at lengtb. tJae causes which have led 
English lawyers to acquiesce in these curious 
aiiomailes. Probably it will be found that origin- 
ally it was the 'deceived doctrine that somewhere, 
in nuhibus or in gremio magistratnum^ there 
'.■-existed .a .■■c.omplete, coherent, symmetrical body 
-of English law, of an amplitude ■ sufficient to fur- - 
nish principles which would apply to any conceiv- 

■ able . combination of circumstances. The theory 
was at first much more thoroughly believed in ' 

,:,than;it is ■now and indeed ' it ■■ may have had-a- 
better .foundation. The judges of the thirteenth 
century may have really had at their command a 
• '■ mine' of law^ u the- bar ' and to the lay- 

.-.public, for there is some reason lor ■ suspecting 
that in secret they borrowed freely, though not 
.-always:., wisely, from, current ■ compendia of the 
.; .'Roman and 'Ga.noa ^ iaw'S'. ■But ' that, storehouse : 
was ..closed so" soon as^ the points decided at West- 
.:.min.ster .Hail.. became numerous 'enough, to supply . 
a basis for a. substantive "system of jurisprudence ; 
and now lor centuries English .praetitioners : have ■ 
-;.s.o..':..c.xpressed.' .themselves as. to -'convey the . 'para-.'- 
doxicai proposition that, except by Equity and 
Statute law, nothing has been added to the basis 
since it w^as first constituted. We do not admit 
that our tribunals legislate; we imply that they 
have never legislated; and yet we maintain that 
the rules of the English common law, with some 
assistance from the Court of Chancery and from 
Parliament, are coextensive with the complicated 
Interests of modern society. 

■ A body of law bearing a very close and very in* 
struetive resemblance to our case-law in those 
particulars which I have noticed, was hnown to 
the Romans under the name of the Rasponsa Pm- 
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dentum, the answers of fee learned in the law.” 
The form of these Kesponses Yaried a good deal 
at different periods of the Roman^jurisprudenoes 
but throughout its whole course they consisted of 
"explanatory glosses on authoritative written docu* 
meats, and at first they were exclusively collec- 
tions of opinions interpretative of the Twelve 
Tables. As with us, all legal language adfusted 
itself to the assumption that the text of the oM 
Code remained unchanged. There was the ex- 
press rule. It overrode all glosses and comments, 
and no one openly admitted that any interpreta- 
tion of it, however eminent the interpreter, wms 
■■safe- from' revision on appeal to the venerable 
texts. Yet in point of fact, Books of Responses 
bearing the names of leading Jurisconsiiits 
obtained an authority at least equal to that of our 
reported cases, and constantly modified, extended, 
limited or practically overruled the provisions of 
the Decemviral law. The authors of the new 
jurisprudence during the whole progress of its 
formation professed the most sedulous respect lor 
the letter of the Code. They were merely explain- 
ing it, deciphering it, bringing out Its full mean- 
ing; but then, In the result, by piecing texts 
together, by adjusfcing the law to states of fact 
which actually presented themselves and by 
speculating on its possible application to others 
which might occur, by introducing principles of 
interpretation derived from the exegesis of other 
written documents which fell under their observa- 
tion, they educed a vast variety of canons which 
had never been dreamed of by the compilers of 
the Twelve Tables and wdiieh were in truth rarely 
or never to be found there. Ail these treatises of 
the jurisconsults claimed respect on the ground of 
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their assumed conformity with the Code, but their 
- comparative authority depended on the reputation 
of the particular jurisconsults wdio gave them to 
the world. Any name of universally acknow- 
ledged greatness clothed a Book of Responses with 
a binding force hardly less than that which 
belonged to enactments of the legislature; and 
such a book in its turn constituted a new founda- 
tion on which a further body of jurisprudence 
might rest. The Responses of the early lawyers 
were not however published, in the modern 
sense', by their author. They w^ere recorded and 
edited by his pupils, and were not therefore in all 
probability arranged according to any scheme of 
classification. The part of the students in these 
publications must be oarefuliy noted, because the 
service they rendered to their teacher seems to 
have been generally repaid by his sedulous atten- 
tion to the pupils’ education. The educational 
treatises called Institutes or Commentaries, which 
are a later fruit of the duty then recognised, are 
among the most remarkable features of the Roman 
system. It was apparently in these Institutional 
works, and not in the books intended for trained 
lawyers, that the jurisconsults gave to the public 
their classifications and their proposals for modify- 
ing and improving the technical phraseology. 

In comparing the Roman Responsa Frudentum 
with their nearest English counterpart, it must 
be carefully borne in mind that the authority by 
which this part of the Roman jurisprudence was 
expounded was not the hemh, but the bar* The 
decision of a Roman tribunal, though conclusive 
in the particular ease, had no ulterior authority 
except such as was given by the professional re- 
pute of the magistrate who happened to be Iti 
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office for the time. Properly speaking, tkere was 
no institiitiGn.- at Rome -diiring tke,r6pnMie,,:anaiO-,. 
gous to the English' Bench, the Chambers _ of 
Imperial Germany, or the Parliaments of Mon- 
archical France. 'There were magistrates indeed, 
invested with momentous judicial functions in 
their several departments, but the tenure of the 
magistracies ■ was but for a single year,: so;, that: 
they are much less aptly compared to a permanent 
judicature than to^ a cycle of offices briskly , cir-» 
culating among the leaders of the bar. Much 
might be said on the origin'of a condition of things 
which looks to us like a startling anomaly, but 
which was in fact much- more congenial than our 
own system-. 'to the spirit of ancient soeieties-f 
tending, as they always did, to split into distinct 
orders -which, however - exclusive ■ themseives,-; 
tolerated no professional hierarchy above them* 

It is remarkable that this system did not pro- 
duce certain eSeets which might on the whole 
have been ' expected from it. It did not, lor 
example, popularize the Roman law, — did not, 
as in some of the Greek republics, lessen the 
eSort of intellect required for the mastery of the 
science, although its -diSusion and authoritative 
exposition were opposed by no artificial barriers. 
On the contrary, if it had not been for thQ, opera- 
tion of a separate set of causes, there were strong 
probabilities that the Roman jurisprudence would 
have become as minute, technical, and difficult as 
any system which has since prevailed. Again, a 
consequence which might still more naturally 
have been looked for, does not appear at any time 
to have exhibited itself. The jurisconsults, until 
the liberties of Rome were overthro^-m, formed a 
class which was quite undefined and must have 
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fiucteated greatly in numbers; nevertheless, there 
does not seem_ to have existed a .doubt as to the 
particular individuals whose opinion, in their 

to thenr’TTr ““f cases’ submitted 

pictures of a leading juris- 
lTr«f ^ ® practice which abound in Latin 

to hfa ® country flocking 

to his antechamber in the early morning, and the 

recoid the great lawyer’s replies —are seldom or 
identified at any given period with more 
to conspicuous names. Owing too 

vLfltA of the client and' the ad- 

’i I^f“an people itself seems to have 
been always alive to the rise and fall of profes- 
sional reputation, and there is abundance of proof, 

^ well-known oration of 

Cicero, Pro Murana, that the reverence of the 

!fvTTrtf success was apt to be exoes- 

&ive latlier than deficient. 

peculiarities which 
have been noted in the instrumentaUty by which 

first 

efleeted, were the source of its characteristic ex- 
cellencej, its early wealth in principles. The 
growth and exuberance of principle was fostered. 


If competition among the expositors 

of the law, an influence wholly unknown where 

there exists a Bench, the depositaries intrusted bv 

ii£inff'..:Or : COrnmniriwmol+lk ■ XU.* ' 'A- 


king or wmmonwealth with the prerogative of 

justice. Bui the chief agency, no doubt, was the 
uneontmlled multiplication of cases for legal deei- 
sion. The state of facts which caused genuine 
country oEent was not a whit more 
entitled to form the basis of the jurisconsult’s 
Response, or legal decision, than a set of hypothe- 
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tieal circumstances propounded by an ingdiioiia 
pupiL Ail combinations of fact were on precisely 
the same footings wbether they were re.a! or 
imaginary. It was nothing to the jurisconsult 
that his . opinion was overruled for the moment by 
the magistrate who adjudicated on his client’s 
case, unless that magistrate happened to tank 
above Mm in legal knowledge or the esteem of 
his profession. I do not, Indeed, mean it to be 
inferred that he would wholly omit to consider 
his client’s advantage, for the client was in 
earlier: times the great lawyer’s constituent and 
at a later period his paymaster, but the main 
road to the rewards of ambition lay through the 
:good opinion of his order, and it is obvious^ that 
under such a system as I have been describiog 
this was much more likely to be secured by view- 
ing each case as an illustration of a great prin- 
ciple, or an exemplification of a broad rule, than 
by merely shaping it ior an insulated forensic 
triumph. A still more powerful influence must 
have been exercised by the want of any distinct 
check on the suggestion or invention of possible 
questions. Where the data can be multiplied at 
pleasure, the facilities for evolving a general rule 
are immensely increased. As the law is ad- 
ministered among ourselves, the judg©^ cannot 
travel out of the sets of facts ©xliibited before 
him or before his predecessors. Accordingly 
each group of circumstances which is adjudicated 
upon receives, to employ a Gallicism, a Sort ^ of 
consecration. It acquires certain qualities which 
distinguish it from every other case genuine or 
hypothetical. But at Borne, as I have attempted 
to explain, there was nothing resembling a Bench 
or Chamber of judges; and therefore no combina- 
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tiran°Vwf particular value more 

mp_ another. When a difficulty came for 

jurisconsult, there was nothing 
tion nf I ®“‘iowed with a nice percep- 

!,?? I analogy from at once proceeding to ^duoe 
and consider an entire class of supposed oues- 
^ particular feature connected 

- given 

to tlie Ghent, the te^pomum treasured up in the 

oontamnHt»'’+t,^‘®^®““® P“P^® doubtless 

oonteinplate the circumstances as governed bv 

a great prmoipie, or included in a sweeping rule! 
Nothing hke this has ever been possible Ir^ont 
ourselves and it should be acknowledied that ffi 
many criticisms passed on the Bngllh law the 
bs™ T .ir8® been enunciated seems 

hesitation of 

wr courts in declaring principles may be much 
more reasonably attributed to the comparative 

amet??n K voluminSus ^ they 

appear to him who is acquainted with no other 
sjstem, than to the temper of our judges. 

li is tme that m the wealth of legal pnuciDle 

pfirone poorer than several modern 

European nations. But they, it must be re- 
mernbered, took the Eoman jurisprudence for 
the fomdation of their civil institutions. They 

waU* Koman law into their 

waUs; but m the materials and workmanship of 
the residue there is not much which distinguiLes 

ISish ?udfcatur“. 

The period of Roman freedom was the period 
during which _ the stamp of a distinctive char- 
acter was impressed on the Roman juris- 
prudence; and through aU the earlier part of it, 
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it was by the Responses of the jurisconsults that 
the development of the law was mainly carried 
on. But as we approach the fall of the republic 
there are signs that the Responses are assuming 
a form which must have been fatal to their 
farther expansion. They are becoming systema- 
tized -and reduced into ■ compendia. .Q,? M 
Scaevoia, the Pontifex, is said to Rave,,,: published^,.; 
a manual of the entire Civil Law, and there are 
• traces in 'the writings of Cicero of .growing.'. ..dis.-- 
relish for the old .methods, as compared with the.': 
more active. instrum.ents of legal innovatioit. r 
Other agencies had in fact by this time been 
brought to bear on the law. The Edict, or 
'annual proclamation of the Praetor, ' had : risen^.:: 
into credit as the .principal engine of law .reform",.' v 
•and ^ L. Cornelius Bylla , by causing to :'be.. enacted. ::•. 
the great ■ group of .. statutes ■ called, "... the. Legfi.s- 
Cornelm, had shown what rapid and speedy im- 
provements. can' foe effected' by dire'Ct .Iegi'Slatio.n, 
The final blow to the Responses was dealt by 
Augustus, wlio limited to a few leading juris- 
consults the right of giving binding opinions on 
cases submitted to them, a change which, 
though it brings us nearer the ideas of the 
modern world, must obviously have altered 
fundamentally the characteristics of the legal 
profession and . the nature of its infiuence on 
Roman law. At a later period another school 
of jurisconsults arose, the great lights of juris- ^ 
prudence for all time. But Ulpian and Paul us, 
Gaius and Papinian, were not authors of Re- 
sponses. Their works were regular treatises on 
particular departments of the law, more especi- 
ally on the Prjntor’s Edict. 

'The Equity of the Romans and the PretoriaH'.. 
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Edioi fay which it was worked into their system. 

Will be considered in tiie next cliapter« Of' the 
■'. . Statute ' Law it is only necessary to' say' that ' it ^ 
was scanty during the republic, but became very 
■.^'..voluminous under the empire. In 'the youth and 
infancy of a nation it is a rare thing for the legis- 
lature to be called into action- for ^ the general ' 
reform of ^private law. The cry of the people is 
not for cnange in the laws, which are usually' 
valued above their real worth, but solely for their 
pure, complete, and easy administration y and ' 
recourse to the legislative body, is generally 
directed to the removal of some great abuse, or 
the decision of some incurable quarrel between 
classes and dynasties. There ■ seems in the 
.. . minds to have '.been some associa- '■ 

tion between the enactment of a large body of ' 
, , .statutes , and , the settlement of' society after a 
great civil commotion. Syila signalized his recon- 
stitution of the republic by "the. .Leges Corneiis- ■ 
Julius Csasar contemplated' vast additions to the 
Statute Law; Augustus caused' to be' passed the 
ali-important group of Leges Juli®.; ' and among 
later emperors the most active promulgators of 
constitutions are princes who, like Constantine, 
have the concerns of the world to readjust. The 
true period of Roman Statute Law does not begin 
till the establishment of the empire. The enact- 
ments of the emperors, clothed at drst in the 
pretence of popular sanction, but afterwards 
emanating undisguisediy from the imperial pre- 
rogative, extend in increasing massiveness from 
the consolidation of Augustus’s power to the 
publication of the Code of Justinian. It will be 
seen that even in the reign of the second emperor 
'a considerable approximation is made to that 
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eondlMoa of the law and that mode of admiais* 
tering it with which w''e are all familiar/ A 
statute -law and a limited board of expositors have 
risen into being; a permanent court of appeal 
and a collection of approved commentaries will 
very shortly be added; and thus we ara brought 
close on the ideas of our own day. 
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ciieir terms unaltered, tliougli tiieir oriein is 

aeTer acknowledged. Still, more recen^l^f and 
““'^dle and during the latter 
half of the 18th century, the mixed systems of 
junsprudencs and morals constructed by the 
publicists of tlie Low Countries appear to have 
“uch studied by English lawyers, and from 
the chancellorship of Lord Talbot to the com- 
mencement of Lord Eldon’s chancellorship these 
works had considerable effect on the rulings of 

system, which 

obtained its ingredients from these various 
quarters, was greatly controlled in its growth by 
the necessity imposed on it of conforming itself 

to tlie- analogies of the common law, but it lias 
alwajs answered tlie description of a body of 
eomparatiyelj norel legal principles claiming to 
oyernde tlie older jurisprudence of the country 
on tlie ^rengtli of an Intrinsic etliical superiority. 

"be Equity of Eome was a much simpler 
stmctiire, and its development from its first 
«)pearance can be much more easOy traced, 
iiotli Its character and its history deserve attend, 
tive examination. It is the root of several con- 
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reason appoints for all mankind is called ^the 
Law of ■ Nations j because, ail '.nations: 

The part of the law “ which natural reason ap- 
points for ail mankind ” was the element which 
the Edict of the Prsetor was supposed to have 
worked into Roman Jurisprudsnce. ■ Elsewhere' it., 
is styled more simply J'U,s Naturale, or' the 'Iliaw 
of 'Nature; and its ordinances are... :Said^■^:to^he,,': 
dictated by Natural Equity {natuTalis " .mquiias};., 
as well as by natural reason, I shall attempt to 
discover the origin'of these famous phrases^ Law-, 
of Nations, Law of Nature, Equity, and to deter-, , 
mine how the ■ conceptions which they indicate"' 
are related to one another, 

' The most superficial student of Roman , history,., 
must be struck . by the e.xtraordinary degree in. : 
which the fortunes of the republic were affected 
by ' the. 'presence of foreigners., . . under .■ diSerent', 
names, on her soil. The causes of this immigra- 
tion are discernible euough at a later period, for 
w’e can readily understand whj men of all races 
should flock to the mistress of the world; but 
the same phenomenon of a large population of 
foreigners and denizens meets us in the very 
earliest records of the Roman State. No doubt, 
the instability of society in ancient Italy, com- 
posed as it W'as in great measure of robber tribes, 
gave men considerable inducement to locate 
them'selves in the territory of any community 
strong enough to protect itself and them from 
external attack, even though protection should 
be purchased at the cost of heavy taxation, ^ol- 
tical disfranchisement, and much social humilia- 
tion, It la- probable, how^ever, that this explana- 
tion is imperfect, and that it could only be- com- 
pleted by taking into account those aotiv# 
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eommercial relations, wliicli',, .thougli .ilioj- are , 
reflected in the military traditions of the republic, 
Brome appears oertainiy to. have had with Carthage 
and with the interior of Italy in pre-historio 
'times A' ■ .’Whatever were the circumstances to 
■wMch' it was attributable, the foreign element in 
the commonwealth determined the w'hole^ course 
. of its history, which, at all its -stages, is little 
' more than a narrative of conflicts between a 
stubborn nationality and ■ an alien population. 
Nothing 'like this has been seen in modern times; 
OE' the- one hand, because modern European com- 
miiiiities have seldom .or ■ never .-received ■ -any : 
■accession of foreign immigrants which was large 
enough - to make itself felt by the bulk of . the 
'native citizens, and on the other, because modern 
■S'tates, being held together by allegiance to a 
.' king -■■-■or political superior, absorb cpnsid.erable,- 
: bodies of immigrant settlers ..with a ^quickness un*- 
■kiiown to ' the ancient world, where the : original 
':-citize.ns of a common-wealth always believed , 
themselves to be united by kinship in blood, and 
-resented - a ^ claim to - equality of privilege as a 
usurpation of their birthright. In the early 
lioman republic the principle of the absolute ex- 
' .elusion oti foreigE.ers' pervaded -the. Civil Law,, no-: 
less than the Constitution. The alien or denizen 
'Couid Lav© ' no share in any -institution s.uppos.ed 
^ - to b©' coeval' with the State.- ■ He : could not -tev© 
the benefit of Quiritarian law. He could not 
b© a party to the nexxini which was at once th© 
conveyance and the contract of the primitive 
"■ Hom'a'nSr -- He could, not sue by -the- Sacram.cn.tal 
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Rome permitted Mm to be quite outlawed* 11! 
ancient communities ran the risk of being over- 
thrown by a very slight disturbance of ’equili- 
brium, and the mere instinct of self-preservation 
would force the Romans to devise some method 
of adjusting the rights and dutie.s of foreigners, 
who might otherwise— and this was a danger of 
real importance in the . ancient world— have 
decided their controversies by armed strife. 
Moreover, at no period of Roman history was 
foreign trade entirely neglected. It was there- 
fore probably half as a measure of police and half 
In furtherance of commerce that jurisdiction was 
first assumed in disputes to which the parties 
were either foreigners or a native and a foreigner. 
The assumption of such a jurisdiction brought 
with it the immediate necessity of discovering 
some principles on which the questions to be 
adjudicated upon could be settled, and the prin- 
ciples applied to this object by the Roman 
lawyers were eminently characteristic of the 
time. They refused, as I have said before, to 
decide the new eases by pure Roman Civil Law, 
They refused, no doubt because it seemed to in- 
volve some kind of degradation, to apply the kw 
of the particular State from which the foreign 
litigant came. The expedient to w^hich they re- 
sorted was that of selecting the rules of law com- 
mon^ to Rome and to the different Italian com- 
munities in which the immigrants w^ere born. 
In other words, they set themselves to form a 
system answering to the primitive and literal 
meaning of Jus Gentium, that is, Law common 
to all Nations. Jus Gentium was, in fact, the 
sum of the common ingredients in the customs 
of the old Italian tribes, lor they were all ih$ 
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i(ius .vrenoiiiiii, ii w0 wer© perionaiiig ' tii© '. 'Opera- 
tion which was elected by the Roman juriscon- 
sults. We should attach some vague superiority 
or precedence to the element which we had thus 
discerned underlying and pervading so great a 
variety of usage. We should have a sort of 
respect for .rules and principles eO ' universale 
Perhaps we should speak of the common in- 
gredient as being of the essence of , the' traiisacMoa 
into which it entered, and should stigmatize the : 
remaining apparatus of ceremony, which varied in 
different communities, as adventitious and acci- 
dental. Or it may be, w^e should infer thnt fhA 
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loved : ::tiie ioreigiiers^ from whose institutions it was, 
derived and for whose- benefit it was intended. 
'Av'oomplete reTolution in bis ideas w’^as required 
. before: it,. eoiild' challenge his respect, but so. com- 
p!ete:.was it when it did occur, that the true reaso.,n 
whj our ■mode:m estimate of' the ..Jus Gentium 
..'.difiars from that w.hich has just 'been described, 
is that ' both modern jurisprudence and modern 
philosophy have inherited the- matured views of 
.'the later, jurisconsults on this subject-. . There, did 
come a- time w^hen, from an ignoble appendage of 
'the Jus Civile , the Jus Gentium came to be con- 
vsiclered, a , great though .as yet ■ imperfectly 
developed model to, which all law- ought as far: as 
■;possible to conform. This crisis arrived when the 
Greek theory -of a Law of Nature was, applied to 
the practical Roman administration- of the- Law: 
common- „to,„ali Nations. : , ' 

or Law of Nature, is simply 
.,-:t!ie Jus, , Gentium ,or LaW' of - Nations- "seen in- the,: 
-light of a peculiar theory . An - unfortunate,: ,, at- 
tempt to discriminate them was made by the jurls- 
:con,sult,,Ulpian, ,with' the , propensity-- to, distinguish' 
characteristic of a la\?yer, but the language of 
Oaius, a much higher authority, and the passage 
,quoted-: before from , the Institutes leave .no.,:'room 
for doubt, that the expressions were practically 
convertible. The difference between them was 
entirely historical, and no distinction in essence 
could ever be established between them. It is 
almost unnecessary to add that the confusion 
■between Jus Gentium, or Law common to all 
Nations, and international law is entirely modern. 
The classical expression for international law is 
Jus Feciale or the law of negotiation and diplo- 
It iSy however, unquestionable that lnd|i* 
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tinct imprcssioas as to tlie meanitig of Jus Gen*- 
tium had considerable share in producing the 
modem theory that the relations of independent 
states are governed by the Law of Nature* 

It becomes necessary to investigate the Greek 
conceptions of nature and her law* The word 
which was rendered in- the Latin 
and our nature ^ denoted beyond all doubt origin* 
ally the material universe j but it was the material 
universe contemplated under an aspect which — 
such is our intellectual distance from those times 
— it is not very easy to delineate in modem lan- 
guage. Nature signified the physical world re- 
garded as the result of some primordial element or 
law. The oldest Greek philosophers had been sc- 
customed. to explain the fabric of creation as the 
manifestation of some single principle which they 
variously asserted to be movement, force fire» 
moisture, or generation. In its simplest and most 
ancient sense, Nature is precisely the physical uni- 
::vers0. looked 'Upon in this way as the manifestation 
of a principle. Afterwards, the later Greek sects, 
..returning -..to.- a .path .from. ..which . the greatest intel- 
lects of Greece had meanwhile strayed, added the 
moral to the physical world in the conception ol 
Nature, They extended the term till it embraced 
not merely the visible creation, but the thoughts, 
observances, and aspirations of mankind. Still, as 
before, it was not solely the moral phenomena of 
human society which they understood by 
but these phenomena considered as resolvable into 
some general and simple laws. 

Now, just as the oldest Greek theorists supposed 
that the sports of chance had changed the material 
universe from its simple primitive form into its 
present heterogeneous conditions, so their InteL 
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iectua! descendants imagined that but for un-* 
toward accident the human race would have con- 
formed itself to simpler rules of conduct and a 
less tempestuous life. To live according to nature 
came to be considered as the end for which man 
was created j and which the best men were bound 
to compass. To live according to nature was to 
rise above the disorderly habits and gross indul* 
gences of the vulgar to higher lavrs of action whi<di 
nothing but self-denial and self-command would 
enable the aspirant to observe. It is notorious 
that this proposition — live according to nature—- 
was the sum of the tenets of the famous Stoic 
philosophy. Now on the subjugation of Greece 
that philosophy made instantaneous progress in 
^Romaa society*-. . It possessed natural .fascinations,- 
:.for.^'-dli 0 ''-powerlul .. class who, in theory at .leasts 
adhered to the simple habits of the ancient 
Italian race, and disdained to surrender them* 
selves to the innovations of foreign fashion. Such 
persons began immediately to affect the Stoic 
precepts of life according to nature — an affecta* 
tion all the more grateful, and, I may add, ail 
the more noble, from its contrast with the un* 
bounded profligacy which vras being diffused 
through the imperial city by the pillage of the 
world and by the example of its most luxurious 
races. In the front of the disciples of the new 
Greek school, v/e might be sure, even if we did 
not know it historically, that the Roman lawyers 
flgiired. We have abundant proof that, there 
being substantially but two professions in the 
Roman republic, the military men were generally 
identifled with the party of movement, but the 
lawyers were universally at the head of the party 
ol resistance* 
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The '‘alliance of the lawyers with the Stoie 
philosophers lasted through many centuries. 
Some of the earliest names in the series of re- 
nowned jurisoonsults are associated with Stoicism, 
and ultimately we have the golden age of Bomm 
jurisprudence fixed by general consent at tne 
era of the Antonine Cffisars, the most famous 
disciples to whom that philosophy has given a 
rule of life. The long difiusion of these doctrines 
among the members of a particular profession 
was sure to afieot the art which they practised 
and influenced. Several positions which we find 
in the remains of the Koman jurisconsults are 
scarcely intelligible, unless we use ^ the Stoic 
tenets as our key; but at the same time it is a 
serious, though a very common, error to measure 
the influence ol Stoicisni on' Roman. iaW; by 
counting up. the number of legal rules which can 
be confidently affiliated .on.. Stoical ..dogmas*. ,/ It 
has often. .- been observed ...that. ..the strength 
Stoicism . resided not, . in its - cano.ns^ .o.f..,cond;Uct|" 
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was gradually restoring a type from wMcIi law 
hadv only ■ 'd to deteriorate-. ■ The : inference 

from this belief w^as immediate, that it was the 
RraBtor’s rluty to supersede the GivilXaw as much 
■as: possible by the Edict, to revive as far as ■might/ 
be the institutions wiich Nature had governed 
■man in. the primitive state. Of course, there were 
.many impediments to the amelioration of law by 
this agency. There may have been prejudices to 
overcome ■ even in the legal profession itself, and 
Roman habits were far too tenacious to give way 
at once to mere philosophical theory. The in- 
=direet : methods by which the Edict combated cer- 
tain ■technical anomalies, show. the caution, which 
its ■■. authors were compelled to observe, and down 
to the . very days of Justinian there was some part 
of the old . law which had obstinately resisted its 
■infiuence. ' But, on the v/hole, the progress of the 
■'Romans . in legal improvement -was astonishingly 
rapid as soon as stimulus was ap.piied to it by the 
Thedry of .Natural Law. The . ideas of simpiifica-^ 
tion' and .generalization had always been asso- 
■'oiated with the conception of Nature; . simplicity ,■ 
'symmetry, and inteliigibility came therefore to^ 
be : 'regarded as . the characteristics of a good, legal 
' System, .and the taste for involved language, mul-: 
tiplied/ ceremonials, and useless • difficulties dis-. 
appeared altogether. The strong will and un- 
''usiiai ''^:0 of Justinian were needed to' 

. ■bring.:'; the .Roman law to its existing shape,' but 
■ the', ground plan of the system had been :sketched' 
long before the imperial reforms were effected. 

■■■. -' What ' w’-as . the . exact point of. contact' between- 
the old Jus Gentium and the Law of Nature? I 
.think that they touch and blend through iEquitas, 
or Equity in its original sense; and here we seem 
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to come to the first appearance m jurispriidence 
of this famons term, Equity » In examining an 
expression which, has so remote an origin and so 
long a history as this, it is always safest to pene- 
trate, if possible, to the simple metaphor or figure 
which at first shadowed forth the conception. It 
has generally been supposed that ^Equitas is the 
equivalent of the Greek i.e., the principle 

of equal or proportionate distribution. The equal 
division of numbers or physical magnitudes is 
doubtless closely entwined with our perceptions of 
justice; there are few associations which keep 
their ground in the mind so stubbornly or are 
dismissed from it with such difficulty^,, by,, the. ■ 
deepest thinkers. Yet in tracing the history of 
this association, it certainly does not seem to have 
suggested itself to very early thought, but la 
rather the ofispring of a comparatively late philo- 
sophy. It is remarkable too that the “ equality 
of laws on which the Greek democracies prided 
themselves— that equality which, in the beautiful 
drinking SOUS of Callistratus , Harmodius and 
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was exactly the characteristic of the Jus Gentium y. 
which would be most striking te a primitive 
liornan* The pure Quiritarian law recognized ; a ■. 
multitude of arbitrary distinctions between classes' 
of men^and kinds of property; the Jus Gentium,, 
generalized from a comparison of various cus- 
toms, neglected the Quiritarian divisions. The old ■ 
Boman law established, lor example, a funda- 
mental difference between “ Agnatic and'- “ Cog- ' 
natic relationship, that is, between the Family ' 
considered as based upon common subjection to 
patriarchal authority and the Family considered - 
(in conformity with modern ideas) as united 
through the mere fact of a common descent* ■■ 
This distinction disappears in the * ‘ law common 
to ail nations/* as also does the difference between -- 
,'^;.the archaic forms of property, Things Mancipi'**/ 
:;.|ahd:'.^Thtngs nee , Mancipi. ’ * , : The neglect of de- 
:::ina,rcatio.ns and, boundaries, seems .to, me ^ ■■■■there-. 
;.:::ldre/ :.'the ■•feature; of the, J,u.s , Gentium ; which was 
,>:,depicted;:::ih :. M I im,agra0 ,that the word - 

;?■ :;W^| -mere description-; of that constant. ... 

remova! of irregularities ' which went 
0X1 W’’herever the pratorian system was applied- to 
the cases of foreign litigants. Probably no colour 
v, pi.., ..ethical .meaning, belonged at .-first to-the'-expres- 
sion; nor is there any reason to believe that the 
process which it indicated was otherwise than ex- 
tremely distasteful to the primitive Boman mind. 

On the other hand, the feature of the Jus Gen- 
tium which 'was presented to the apprehension 
of a Boman by the word Equity, was exactly the 
first and most vividly realised characteristic of 
the hypothetical state of nature. Nature implied 
symmetrical order, first in the physical world, and 
'Eexl in the moral, and the earHest notion of order 
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doubtless inTolved straight lines j even surfaces, 
and measured distances* The same sort^ of pic- 
ture or figure would be unconsciousiy .before-, tb©,,., 
mind’s eye, whether it .strove, to lorin, the,, ■.o.utliAes,, 
■of the supposed- natural 'State, or ■.whether.' took.-, 
.in at a glance the .actual administr.ation .0:|::,...the- 
“ law common to all nations and all we know 
of primitive thought would lead us to eon elude;: 
that this ideal similarity would do much to 
encourage the belief in an identity of :: the. ..IWO' 
■conceptions. ■ But then, while the Jus ■ G-©ntluip-„. 
had little or no antecedent credit at Rome, the 
-theory of Law of Nature came in.’.surround.id.,:': 
..: with . all the -prestige of . philosophical authority,*-, 
and invested .with the .charms of. associatiO:n.":With..,; 
an. eider and - more ..blissful- condition . of.... the,^, race.- 
It is easy to understand' how the., diference, ln.th©: 
.-point .'-of -view- would affect the dignity .of the-. .term 

.which, at - once^- described . the . oper,ation..,ol .'the: -..old. 

principles and the results of the new theory.^ Even 
to modern ears it is not at all the same^hing to 
■ describe' a process: as .one. of-- 'levelling :aB.a,;;to- 
oall it the “ correction of anomalies ”, though the 
m-etap-hor is- precisely- the same. .-Nor .do. ,I.-,;„d,oubt.', 
that, when once iEquitas was understood to con* 
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Nations* and afterwards with the Law of Nature, 
were gradually incorporated, with the Roman law. 
At the crisis of primitive Roman history which is 
-marhed-hy.'the expulsion of the Tar quins, a change 
..ocourredwiiich has its parallel in the early annals 
of many ancient states, but which had little in 
^common .with those passages of political affairs 
which we now term revolutions. It may best be 
described by saying that the monarchy was put 
into commission. The powders heretofore accumu- 
lated in ^ hands of a single person were parcelled 
out among a number of elective functionaries, the 
very name- of the kingly office being retained and 
-iinposed' on; a ^personage known subsequently as.; 
the Rex Sacrorum or Rex Sacrificulus. As part of 
the ' change, the settled duties- of the supreme; 
j,udicial office d-evolved on the Prastor, at the time 
the.;\first iimctionary. in, the . commonwealth, and., 
together; with these duties was transferred, the un- 
■defmed supremacy over law and legisiation which 
;..Bhvays.; attached., to ancient- sovereigns ' and wffiich 
dst not ' obscurely related to the' ■ patriarchal and 
heroic authority they had once enjoyed. The cir- 
cumstances of Rome gave great importance to the 
more indefinite portion of the functions thus trans- 
ferred, as wuth the establishment of the republic 
began that series of recurrent trials which over- 
took the state, in the difficulty of dealing with a 
multitude of persons who, not coming within the 
technical description of indigenous Romans, were 
nevertheless permanently located within Roman 
jurisdiction. Controversies between such persons, 
or between such persons and native-born citizens, 
would have remained without the pale of the 
remedies provided by Roman law, if the Praetor 
had not undertaken to decide them, and he must 
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soon hate addressed himself to the more critical 
disputes which in the extension of commerce arose 
between Roman subjects and avowed foreigners., 
The great increase of such oases in the Bonmii 
Courts about the period of the first Punic vvar 
is marked by the appointment of a special Pmtor, 
known subse(|uentiy as- the Pr®tor ^P.eieg.rinus 
who ga^e them his undivided attention. Mean* . 
time, one precaution of the Roman people against 
the revival of oppression, had consisted in obliging 
every magistrate whose duties had any tendency 
-to expand their sphere, to publish, .on .comnien* 
cing Ms year of office, an Edict or proclamation, ■ 
in which he declared the manner in which he jn- 
tended to administer his department. The 
Praetor fell under the rule with other magistrates; 
but as it was necessarily impossible to construct, 
each year a separate system of principles, he 
seems to have regularly republished Ms predeces- ^ 
sor’s Edict wdtb such additions and changes as the 
exigency of the moment or bis own views of 'the.' 
law ' compelled him to introduce* The PrsBetore 
proclamation, thus lengthened by a mew portion 
'' every year-,- - obtained - the name of ,the.; ..|2idi;Ctum.-:'; 
Perpetuum, that is, the continuous or unbroken ■ 
edict. The immense length to which it extended, 
together perhaps with some distaste for its neces* 
sariiy disorderly texture, caused the praeMce of In- 
creasing It to be stopped in the year of SaMus 
Juiianus, who occupied the magistracy m the' 
rei«n of the Emperor Hadrian. The edict of that 
PrStor embraced therefore the whole body of 
equity jurisprudence, which it probably disposed; 
in new and symmetrical order,, and the perpotusl 
edict is therefore often cited In Roman law merely 
. as the Edict nf J ulianus* 
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Perhaps the first inquiry which occurs to an 
'Etiglishman who considers the peculiar mechan- 
ism of the Edict 'is, what m'-ere the limitations .by , 
which these extensive powers of the Prsetor were, 
restrained? How was authority- so little^ definite - 
reconciled with a settled condition of ..society and 
of law? The answer can only ' be -supplied by 
careful observation of the conditions under which 
our own English law is administered. The Prsetorj 
it should be recollected, was a jurisconsult him- 
self, or a person entirely in the hands of advisers 
who were jurisconsults, and it is- probable- that , 
every Roman lawyer waited impatiently - for - the - 
time when he should fill ' or control the great- 
judicial magistracy. In the interval, Ms tastes-, 
feelings, prejudices, and degree of enlightenment 
were inevitably those of his'.'own-.'.Grder, . and .the,, 
-qualifications -which he- ..ultimately brought,.- : to., 
office were those which he had acquired in the 
practice and study of his , profession. ' --An 'English 
Chancellor goes through precisely ..the same train- 
ing, and carries to the woolsack the., same, q.iiaiifi-, 
cations. It is certain when he assum.es office that 
he will have, to some extent-,--.' modified the law 
before he leaves it; but until he --'.has quitted his- 
seat, and the series of his decisions - in the .Law 
Reports has been completed, we cannot discover 
bow far he has elucidated or added to the prin- 
ciples which his predecessors bequeathed to him. 
The influence of the Pr®tor on Roman jurispru- 
dence differed only in respect of the period at 
wMch its amount was ascertained. As w'as before 
stated, he was in office but for a year, and his 
decisions rendered during his year,^ though of 
course irreversible as regarded the litigants, were 
of m ulterior v^lue. The most natural momei:it 
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for declaring the changes he proposed to effect, oc- 
curred therefore at his entrance on/the:,pr®,tGrsliip.:i,: 
and hence, when .commencmg Ms duties, ^ he Aid' 
openly and avowedly that which in the end Ms 
English representative does insensibly : and some-'^ 
times unconsciously. The checks on hiS; apparent 
liberty are precisely those imposed on an 'Eng:™: 
lish judge. Theoretically there seems ,, to :''h@ 
hardly any limit to the powers of either; of ' them, 
but practically the Roman Prietor, no less than tha 
English Chancellor, was kept within the narrowest 
bounds by the prepossessions imbibed from -early::, 
training' and by the strong restraints of ^^P'rofes-; 
sionai opinion, restraints of which the stringency: 
caU' only, be ' appreciated by those who ,ha.ve per- 
sonally experienced them. It may be added, that:, 
the Tines within which movement k permitted,, 
and beyond- which there is to be,' no- 'travelling,:; 
were chalked' with as much distinctness: in, the ..one; 
case as in the other. In England the judge fol- 
lows the analogies of reported decisions on in- 
sulated groups of facts. At Rome, as^the inter-: 
vention of the Prsetor was at first dictated by 
simple concern for the safety of the state, it is 
likely that in the earliest times it was propor- 
tioned to the difficulty which it attempted to get 
rid of. Afterwards, when the taste lor principle 
had been diffused by the Responses, he no doubt 
:used the Edict as the means of giving a wider ap- 
plication to those fundamental principles which 
he and the •other practising jurisconsults, Ms con- 
temporaries, believed themselves to have detected 
underlying the law. Latterly be acted wholly under 
the influence of Greek phiiosophical theories, 
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The nature of the measures attributed to Sal- 
vius Julianus has been much disputed. Whatew 
■ w their effects ■ on the Edict ■ are,, sum,- 

cientiy piaiii. It ceased to be extended by annual 
'additions j , ■ and henceforward the -equity iuris- , 
prudence of Rome was developed by the labours 

olh "succession of great .jurisconsults who fill with 

4heir writings the interval between the , reign of , 
Hadrian and the reign of Alexander Severus.^ A 
' -fragment -of the wonderful system which they, 
built up survives in the Pandects of Justinian , and. 
supplies evidence that their works took the form 
of treatises on all parts of Roman law, but ohietiy 
that ■- g!' - commentaries- on ■ the ^ Edict. ^ Indeed 
-whatever 1)6 the immediate subject of a junscon- , 
suit of this epoch, he may always be filled an 
expositor of Equity. The principles of the Edict 
had, before the epoch of its cessation, made their 
■ '-wav ' into ' every part of Roman jurispmdence. . 
Thl Equity oi Rome,. it should -be uimerstood-, , 
even when most distinct from the Civil Law, was 
-■-always: administered by the same, .tribunals. 

Prsetor was the chief equity judge as well as the 
great common law magistrate, and as soon as the 
Edict had evolved an equitable rule the Prator s 
court began to apply it in place of or Jhe side 
of the old rule of the Civil Law, which was thus 
directly or indirectly repealed without any express 
enaetoent of the legislature. The of 

course, fell considerably short of a complete 
fusion of law and equity, which wm not earned 
out till the reforms of J ustinian. The tsohmeal 
eeveranoe of the two elements of jurisprudence 
entailed some confusion and some mconvemence, 
and there were certain of the stubboiner doc- 
trines of the OiTil Law wit^i which neither tjie 
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autliors nor tlie expositors of the Edict bad ven- 
tured to interfere. But at the same time there was 
no comer of the field of jurisprudence wliicli was 
not more or less swept over bv the influence of 
:■ Equity. It^ ■ supplied the ■ jurist ' with '■ ail -'MS' 
.mater^^ with ail his methods 

of interpretation, with his elucidations of first 
principles, and with that great mass of limiting 
rules which are rarely interfered with by the legis- 
lator, but which seriously control the application 
of every legislative act. 

The period of jurists ends with Alexander 
Severus. From Hadrian to that emperor the im- 
provement of law was carried on, as it is at the 
present moment in most continental countries, 
partly by^ approved commentaries and partly by 
direct legislation. But in,, the reign. of. Alexaacler- 
Severus the power of growth in Boman Equity 
seems to foe exhausted, and the succession of 
jurisconsults comes to a close. Tho remaining 
history of the Boman law is the history of the 
Imperial constitutions, and, at the last, of at- 
tempts to codify what had now become the un- 
wieldy body of _ Boman furisprudenca* We have 
the latest and most celebrated experiment of this 
kind in the Corpus Juris of Justinian. 

It would be wearisome to enter on a deiailed 
comparison or contrast of English and Boman 
Equity, but it may be worth while to mention 
two features which they have in common* The 
first may be stated as follows* Each of them 
tended, and all such systems tend, to exactly the 
same state in which the old common law was 
when Equity first interfered with it* A time 
always comes at which the moral principles 
prlglnaily adopted have been carried oat to ail 
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tlieir legitimate consequences, and tnen %m 
system founded on tbein becomes as rigid, as 
'■anexpansivey ' and . a liable' to fall behind moral 
progress as the sternest • code of rules aTOwediy 
legal. Such an epoch was reached at Rome in. the 
reign of Alexander Severus; after which, though 
the whole Roman world was undergoing a moral 
■^re'TOlutioii, the Equity of Rome ceased to expand. 
The same point of legal history was attained in 
■ England, under the chancellorship of Lord Eldon, 
'th.e 'first of our equity judges who, instead of en- 
larging the jurisprudence of his court by indirect 
legislation, deYoted himself through life to ex- 
plaining and harmonizing it. If the philosophy of 
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were settling its first bases. Others, again, com- 
plain — and this is a grievance frequently observed 
upon in forensic arguments — that the moral rules 
enforced by the Court of Chancery fall short ol 
the ethical standard of tlie present day. They 
.would have each Lord Chancellor perform' 'pre-- 
cisely the same office lor the jurisprudence which 
he finds ready- to his hand, wiiich was' performed - 
for the old common, law by the lathers ol English'. 
Equity. But this- is to invert the order- of - the-^ 
agencies by which the improvem.ent of the law is' ■ 
■carried on. ■ Equity has its place and its time; 
but I have pointed out that another ■ mstrumeBt-"" 
ality is ready- to succeed it - when its energies .are ' 
spent. 

Another remarkable characteristic of both Eng- 
lish and Roman Equity ^ is the falsehood of - -the ■ 
■assumptions ■upo.n wiiich the claim- of the efuit--' 
able to superiority over the legal rule is originally 
.-.d'elended.. , Nothing is-, more distasteful, to. '.in.ea,,^. 
.either as - individuals or .as, ..masses,, than. ..the .ad- ■: 

. mission of their, moral-, progress as , a subs-tant-ive 
reality. This unwillingness sliow^s itself, as re- 
gards individuals, in the exaggerated respect 
which is ordinarily paid to the doubtful virtue ol 
consistency." The movement ol the collective 
opinion of a whole society is too palpable to be 
ignored, and is generally too visibly for the better 
to be decried; but there is the greatest disinclina- 
tion to accept it as a primary phenomenon, and it is 
commonly explained as the recovery of a lost per- 
fection — ^the gradual return to a state from which 
the race has lapsed. This tendency to look back- 
ward instead of forward for the goal of moral pro- 
gress produced anciently, as we have seen, on 
Rpip^n jurisprudenca tJi© most serious and 
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perma-aent. The Boman jurisconsults, in order 
to account for the improvement of their juris- 
prudence by the Prator, borrowed from Greece the 
doctrine of a Natural state of man— a Natural 
'society— anterior to the organization of common- ^ 
.wealths governed by positive laws. In England, 
hand, a range of ideas especially con- 
genial tO' Englishmen of that day, explained the 
'Claim of Equity to override the common law by 
supposing a general right to superintend the ad- 
ministration of justice which was. assumed to be 
vested in the king as a natural result of ^ his 
. patemal autiiGrity. ■ The same view appears in U: 
diSerent and a quainter form in the old doctrine 
'^"'ihat' Equity flowed from the king’s conscience— 
■the - improvement which - had in fact - taken place in 
the moral standard of the, community being thus- 
■referred to an .inherent elevation . in the moral 
sense of the sovereign. The growth of the Eng- 
lish constitution rendered such a theory unpala- 
table alter a time; but, as the jurisdiction of the 
.Ghancery was 'then, flrmly- established.,^. it .was, not 
worth while to devise any formal substitute for it. 
The theories found in modern manuals of Equity 
are very various, but all are alike in their unten- 
ability. Most of them are modifications of the 
Boman doctrine of a natural law, which is ihdeed 
adopted in tenour by those writers who begin a 
disc^lssion of the jurisdiction of the Court of 
Chancery by laying down a distinction between 
natural justice and civil. 
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CHAPTER IV. 


THE MODERN HISTORY OF THE LAW OF NATURE. 

It will be inferred from wbat has been said tbat 
the theory which transformed the Roman Jiiris- 
prndenca had no claim to philosophical precision® 
It involved, in fact, one of those “ mixed modes of 
thought ” which are now acknowledged to have 
characterized all but the highest minds during the 
infancy of speculation, and which are far from 
undiscoverable even in the mental eSorts of our 
own day. The Law of Nature confused the Past 
and the Present. Logically, it implied a state of 
Nature which had once been regulated by natural 
law; yet the jurisconsults do not speak clearly 
or confidently of the existence of such a state, 
which indeed is little noticed by the ancients ex*. 

.. cept; where it finds a poetical expression in the 
fancy of a golden age. Natural law, for all prac- 
tical purposes, was something belonging to the 
present, something entwined with existing institu- 
tions, something which could be distinguished 
from them by a competent observer. The test 
which separated the ordinances of Nature from the 
gross ingredients with which they were mingiecl 
was a sense of simplicity and harmony; yet 
it was not on account of their simplicity and 
harmony that these finer elements were primarily 
respected, but on the score of their descent from 
the aboriginal reign of Nature. This confusion 
has not been successfully explained away by the 
modem disciples of the jurisconsults, and in truth 
modern speculations on the Law of Nature betray 
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miicli more indistinctaess of perception and are 
Titiated by muck more kopeless ambiguity of 
language than the Eoman lawyers can be justly 
charged with* There are some writers on the 
"Subject ', wlio^ attempt to ' SYade the fundamental 
:dii6culty by .contending that the. code of ..Nature . 
.oxlsts in .the future and is the - goal .to, which, .all 
..'.eivil laws .are moving, but this is to reverse the, 
assuiEptioiis on which the old theory rested,,, or. 
rather perhaps to mix together two inconsistent 
theories*. The tendency to look not to the , .p.ast 
but to the future for types of^ perfection was 
brought into the world by Christianity* Ancient 
literature gives few or no hints of a belief that the 
■'progress ■ of society is necessarily from worse, to 
better* ^ 

But the importance of this theory to mankma 
has - been' very much greater than its philosophical, 
■■'deficit “US to expect., . Indeed ,.. it 

^nob ' easy 'to ■ say ' what .turn the .history,,,, of. 
thought, and therefore, of the human race, would 
tiave taken, if . the. belief in a„law .natural, had. not.- 
become universal in the ancient world. 

There are two special dangers to which law, and 
society which is held together by law, appear to 
be liable in their infancy. One of them is that law 
mav be too rapidly developed. This occurred with 
the^codes of the more progressive Greek communi- 
ties, which disembarrassed themselves with aston- 
ishing facility from cumbrous forms of procedure 
and needless terms of art, and soon ceased to 
attach any superstitious value to rigid rules and 
prescriptions* It was not for the ultimate advan- 
tage of mankind that they did so, though the 
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ties of national character is the capacity for apply* 

^ i'lig ■ and working out the law, as such, at the cost 
of constant -miscarriages of abstract; justice, witli*- 
out at the same time losing the hope or the wish 
that law. may be conformed to U liigher ideal. The 
Greek' intellect, with all its nobility and -elastieity®: 

- was quite, unable to confine itself within the: 'stFaii 
.waistcoat of a- legal formula; and, if we may judge 
them by the popular courts of Athens of :m4ose: 
working we possess accurate kn,owiedge'', the Greek: 
tribunals exhibited the strongest tendency to con- - 
found law and fact. The remains of the Orators *- 
and the forensic commonplaces preserved by Aris* - 
■totle in his Treatise on Bhetoric, show that-ques*' 
tions of pure law were constantly argued on every: 
consideration which' could possibly influence -the. 
::mind- of- the -judges. .No durable systein'ofl'uris- - 
: prudence could be produced in this way.-' - A com*" 

. mimity which never hesitated ' to - - relax rules -: "Of ' 
written law whenever they stood in the yv&j of 
,nn - :: ideally . -perfect -decision , . on : the ,■ facts: '.-of - 
particular eases, would only, if it bequeathed any 
body of judicial principles to posterity, bequeath 
one consisting of the ideas of right and wrong 
which happened to be prevalent at the time. 
Such a jurisprudence w^ould contain no frames 
work to which the xnore advanced conceptions of 
-subsequent ages could be, fitted. It ''would amount : 
at best to a philosophy, marked with the imper- 
fections of the civilization under which it grevr 
up. 

Few national societies have had their juris- 
prudence menaced by this peculiar danger of pre- 
cocious maturity and untimely disintegration. It 
is certainly doubtful whether the Bomans were 
ever seriously threatened by it, but at any rate 
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they had adequate protection m- their theory of 
Natural Law. For the Natural Law of the juris- 
-eonsuits was disfe conceived by them as a 
system' which' ought gradually to absorb civil laws, 
without superseding them so long as they re» 

: malned unrepeaied. There was no such impres- 
': Sioii of its sanctity abroad,, that an appeal to it 
-would be likely to overpower the mind of a judge 
who ■ was ■ charged with the superintendence of a 
particular litigation. The value and serviceableness 
■voT the conception arose from its keeping before 
■the 'mental vision a type of perfect law, and from' 
its inspiring the hope of an indefinite approxima- 
vtion to it, at the same time that it. never tempted 
. the practitioner or the citizen to deny the obiiga- 
rtl'on-- of; existing laws which had" not yet been 
■.adjusted to the theory. ■ It is important too to 
observe that this model system, unlike .many, of - 
those .which have mocked men’s , hopes in later 
'days:,.:;was. not entirely the product of imagination. 
..It'Was^M on quite un- 

tested principles. The notion was that it underlay 
■:eMstihg;.,''law 'and' m be looked for through it. 
Its iiinctions . were in: short ; remedial, not revolu- 
tionary or anarchical. And this, unfortunately, is 
the exact point at which the modern view of a 
Law of Nature has often ceased to resemble the 
ancient. 

The other liability to which the infancy of 
society is exposed has prevented or arrested the 
progress of far the greater part of mankind. The 
rigidity of primitive law, arising chiefiy from its 
early association and identification with religion, 
has chained down the mass of the human race to 
those views of life and conduct which they enter- 
tained at the time when their usages were first con- 
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■ solid ated into a systematic form. Tiiere were one 
or ; two races, exempted by a marvellous fate from 
this calamity, and grafts from these stocks have 
fertilized a few modern societies, hot it is still 
•true 'that, over the larger part of the. world ,v the - 
perfection of law has always been considered-as 

■ consisting in adherence' to the ■ ground: plan '" sap'-'; 
posed to have been marked out by the ■ original" 
legislator. If intellect has in such eases, "'beam 
exercised on jurisprudence, it has uniformly prided:: 
...Itself on the subtle perversity of the conelusiona' 
it could build on ancient texts, without discover*’ 
able departure from their literal tenour. I: knoW' 
■:no . reason why the law of the EomanS ' should . be 
superior to the laws of the Hindoos, unless ths:" 
theory of Natural Law had given it a type of 
excellence diSerent from the usual one. In this 
one exceptional instance, simplicity and sym* 
■metry were , kept before , the, eyes . of a; ,...so,eiety' 

. whose . influence on .manki.iid'' was. ■. destined to..^:b'e':' 

■ prodigious from other causes,: as- the' ■eharaetaris* : 
ties of an ideal and absolutely perfect law. It I® 
impossible to overrate the importance to a nation 
or profession of having a distinct object to aim 
at in the pursuit of improvement. The secret 
of Bentham’s immense influence in England 
during the past thirty years is his success in 
placing such an object before the country. He 
gave us a clear rule of reform. English lawyers 
of the last century were probably too acute to be 
blinded by the paradoxical commonplace that 
English law was the perfection of human reason, 
but they acted as if they believed it for want of 
any other principle to proceed upon, Bentham 
made the good of the community take precedence 
of every other object, and thus gave escape to 'a 
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ft is not aa altogether fanciful comparison If 
we call the assumptions we have been describini? 
the ancient counterpart .of Benthamism. The 
lioman theory guided men’s eSorts in the same 
direction as the theory put into shape by the 
Englishman; its practical results were not wldelv ^ 

^ from those which would have been- 

sttained by a sect of law-reformers who main* ' 
tamed a steady pursuit of the general good of the - 
community. It would be a mistake, however, to 
suppose it a conscious anticipation of Bentham’s 
prnmiples. The happiness of mankind is, no 
doubt, sometimes assigned, both- in the popular 
and in the legal literature of the Eomans, as the 
proper object of remedial legislation, but it' is very 
remarkable how few and faint are the testim,onies 
to this principle compared with the tributes which 
' offered to the overshadowing claims 

of the Law of Nature. It was not to anything 
resembling phhanthropy, but to their sense of 
Simplicity and harmony — of what they signffi- 
■pantly teimed elegance at the Boman 
jurisconsults freely surrendered themselves. The 
coincidence of their labours with those which a 
more precise philosophy would have counselled 
has been part of the good fortune of mankind, 
Turnmg to the modern history of the law of 
nature, we find it easier to convince ourselves of 
influence than to pronounce 
confidently whether that influence has been 
exerted^ for good or for evil. The doctrines and 
institutions which may be attributed to it are the 
matmal of some of the most violent controversies 
debated m our time, as will be smn when it is 
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stated tliat the theory of Natural Law is tha 
source of almost' all the special ideas . as to .law® . 
politics, and society which France during the last 
Imndred ■ years has been the instruiiient, .ofr'diSus- 
ing over the western world* The' part played 
Jurists in French history, and the sphere ol 
conceptions in French thought, have always h,een;, 
remarkably large. It was not indeed in France,, 
but in Italy, that the juridical science of . modern. 
Europe took its rise, but of the schools' founded , , 
by emissaries of the Italian universities in all; 
parts of the continent, and attempted (though' 
vainly) to be set up in our island, that establish cd. ■, 
in France produced the greatest effect on.,: the;.', 
fortunes, of the country. The lawyers of France, 
immediately formed a strict alliance with • the 
kings of the house ' of Gapet, and it was ' as . much 
through their assertions of royal prerogative,, and,, 
through their interpretations of the rules .of feudal; 
succession,, as by the power of the sword, that.tha;; 
.French monarchy at last grew together. , out , pf.,„th,6 
agglomeration of provinces and , dependencies. 
The enormous advantage which their understand- 
ing with the lawyers •.conferred on „'th,0, French;,,, 
kings in the prosecution of their struggle with the 
great feudatories, the aristocracy, and the church, 
can only be appreciated if v/e take into account 
the ideas which prevailed in Europe far down into 
the middle ,ages. There was, in the first place, a 
great 'enthusiasm for, generalization, and,,., a,,, curious, 
admiration for all general propositions, and conse- 
quently, in the field of law, an involuntary rever- 
ence for every general formula which seemed to 
embrace and sum up a number of the^ insulated 
rules which were practised as usages^ in various 
localities* Such general formulas it' was, ^ of 




LAW OF NATURE 67 

difficult for practitioners familiar with 

. Corpus Juris or, tiie Glosses to supply in 
quantity. : There - was, however, 

, .another ..cause whicli added yet. more considerably 
tp„ ..the, lawyers’ power. At the period of which 
,.:We .are speaking, there was universal vagueness of 
ideas as to the degree and nature of the authority 
..:,v-,yesiding in written texts of law. For the most 
. preface, Ita scnptum est, : 

, seems to have, been sufficient to silence all objeC" ' 
tions. Where a mind, of our own day would 
3eaiou|ly scrutinize ^the formula which, had been 
'quoted, w^ould inquire its source, and would (if 
necessary) deny that the body of law to which it 

to supersede .-local 
,,;.ve^ jurist would not probably have - 

" " more than question ' the applic- ' 

. the rule, or at best cite- some counter- 

; p^ from the Pandects or the '.Canon Faw.' 

It is extremely necessary to bear in mind the un- 
: >-:Certani^ 03:1 this most important 

^, :.,:;.side:: qt j,uridiGarcontro not only because it 

'...:hei^ the . weight ,w,hich' .the lawyers 

>;;:threw mt^ scale, but on account 

?! i which it sheds on several curious 

The motives of the author 
of the Forged Decretals and his extraordinarv suc- 
cess are rendered more intelligible by it. And, to 
take a phenomenon of smaller interest, it assists 
us, ^ though only partially, to understand the 
plagiarisms of Bracton. That an English writer 
of the time of Henry III. should have been able 
to put m on his countrymen as a compendium 
ot pure English law a treatise of which the entire 
.orm and a third of the contents were directly 
borrowed from the Corpus Juris, and that he 
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devotion to their conceptions of justice, y*-!® as 
remarkable as the singular variety_of talent 'which 
they included, a variety covering the whole 

ground between the opposite poles of Oujas and 
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tliey bad to admiiiinster stood in striking contrast 
with the habits of mind which they had eultiTated, 
The France which had been in great part con- 
st! fcutod by their efforts was smitten with the 
curse of an anomalous and dissonant jurispru- 
dence beyond every other country in Europe, 
One great division ran through the country and 
separated it into Pays du Droit Eorit and Pays du 
Dfoii Contumier, the frst acknowledging the 
written Boman law as the basis of their juris- 
prudence, the last admitting it only so far as it 
supplied general forms of expression, and courses 
of juridical reasoning which were reconcilable 
with the local usages. The sections thus formed 
were again variously sub-divided. In the Faya du 
Droit Ootftumfer' province differed from province, 

: . county'.,. from county , municipality from ■ muniei-^ 
■pality, in the nature of its customs. In the Pays 
Droit Eorit the stratum of feudal rules . which v 
overlay the Roman law was of the most miscel- 
laneous composition. No such confusion as this 
■ -ever.^' 'Existed in England,: In Germany it did, exist, ' 
but was too much in harmony with the deep 
political and religious divisions of the country to 
be.-'lamenM felt. It was .the special..' 

peculiarity of France that an extraordinary diver- 
sity of laws continued without sensible alteration 
while the central authority of the monarchy was 
constantly strengthening itself, while rapid 
approaches were being made to complete adminis- 
trative unity, and while a fervid national spirit 
had been developed among the people. The con- 
trast was one which fructified in many serious 
results, and among them w© must rank the effect 
wMclr it produced on the minds of the French 
iawyets* Their speculative opinions €|nd their 
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intelleotual bias were in the strongest oppositioa 
to tlieir interests and professional habits « With tha 
keenest sense and the fullest recognition of those 
perfections of jurisprudence which consist in sim- 
plicity and uniformity, they believed, or seemed 
to believe, that the vices which actually infested: 
French law were ineradicable; and in practice'::' 
they often resisted the reformation of abuses with 
an obstinacy which was not shown by many among'' 
their less enlightened countrymen. But ther©:: 
was a way'to reconcile these contradictions. They' ' 
became passionate enthusiasts for Natural LaWw:" 
The Law of Nature overleap t all provincial and 
municipal boundaries; it disregarded all distinc- 
tions between noble and burgess, between burgess' 
and peasant; it gave the most exalted place to 
' h- lucidity, simplicity and system; but it committed 

its devotees to no specific improvement, and did 
: . not directly ' threaten any venerable or lucrative 

technicality. Natural law may be said to havev 
become the common law of France, or, at ail:;" 
events, the admission of its dignity and claims 
v " was the one tenet which all French practitioners 

■ alike subscribed to. The language of the pr®- 
• ■ revolutionary jurists in its eulogy is singularly uh:-;;:^ 
. ■, qualified, and it is remarkable that the writers 

' . on the Customs, who often made it their duty to 
speak disparagingly of the pure Roman law, speak 
V ' ", even more fervidly of Nature and her rules than 
^ the civilians who professed an exclusive respect 
r-' ' . for the Digest and the Code. Dumoulin, the 

, • highest of all authorities on old French Customary 
I'f'ti’' ' Law, has some extravagant passages on the Law 
of Nature; and his panegyrics have a peculiar 
‘h ■ ' ' rhetorical turn 'which indicates a considerable 

t", ■ , ' - ^ departure from the,y'Caution of the Roman |ims- 
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consults « Tlie iiypotliesis of a Natural liaw liad 
'.become^ not:' so, miicli, a . theory: guiding practice', as 
: an' article, of speculative faith, ■ and accordingly we 
shall find that, in the transformation _ which it 
:more recently .underwent , _ its .weakest -parts,, rose to,, 
;,th'0:,,lev.eL of. its.. strongest in the esteem of its- sup.-, 
portersv,',.. 

:,: .:Tii 0 . eighteenth century was half .over when the 
i]a.o.st:. critical p.eriod in the history of Natural ' La W'^ 
wms. "reached. Had the discussion of the theory,,, 
.and ,^''Of. ,,.'its,„ consequences - continued to be. ' ex- 
clusively the employment of the legal profession,, 
there would possibly have been an abatement of 
the respect which it commanded; for by this time 
.ike ? Esprit des Low had appeared, B-earing in 
SGm0:'.'. ,e.xaggerations.. the marks of the excessive 
violence with which its author’s mind had* recoiled 
:,:from:,..ass,umptiGns usually suffered to pass, without, 
serutlny , yet. showing in. some ■ ■■ambiguities. the' 
traces of a desire to. compromise with existing :pre- 
Judice, the book of Montesquieu., with all its 
.defects,: still proceeded on that. Historical Method 
before wMch the Law of Nature has never main- 
tained its footing for an instant. Its influence 
on tliouglit ought to have been as great as its 
general popularity; but, in fact, it was never 
allowed time to put it forth, for the counter- 
hypothesis which it seemed destined to destroy 
passed suddenly from the forum to the street, and 
became the key-note of controversies far more 
exciting than are ever agitated in the courts or 
the schools. The person who launched it on its 
new career was that remarkable man, who, without 
learning, with few virtues, and with no strength 
of character, has nevertheless stamped himself 
Ineffaceably on history by the fore© of a vivid 
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, ImaginaMoHj.. and- by the lielp of a genuine and 
burning love for bis fellow-men, for wblcb mucb 
will always have to be forgiven iiim„ We bava 
never seen in our own generation— indeed tbe 
.world bas.not seen more tban once: or twice in all' 
the course of history— a literature w^bicb has exer- 
cised such prodigious influence over the minds of 

■ men, oyer every cast and shade of inteiiect, as' 

■ that which emanated from Rousseau between 171 f ' 
.and 1762e It was the first attempt to re-erect the " 
■edifice of human belief after the puifely ioonociastie''" 
efforts commenced by Bayie, and in part by our 
.own Locke, and consummated by Voltaire and'"': 
besides the superiority which every oonstruetive 
effort will always enjoy -over one that is merely'' 

..destructive, it possessed the. immense .advantage 
:: of appearing amid an all but universal seep ticis'm 
. as ,to the soundness of all foregone knowdecige''in' 
rnatters speculative. Now, in all .the speculations:’:' 
...of . Rousseau, the central ..figure,, whether arrayed" 
in an English dress as the signatory of a social 
compact, or simply stripped naked of all historical 
qualities, is uniformly Man, in a supposed state 
of ^nature. Every law or institution which w^ould 
znisbeseem this imaginary being under these ideal 
circumstances is to^ be condemned as having 
lapsed^ from an ^original perfection; every trans-* 
formation of society which would give it a closer 
.resemblance ^to the world over which the creature 
of Nature reigned, is admirable and worthy to be 
effected at any apparent cost. The theory is still 
that of the Roman lawyers, for in the phantasma^- 
goria with which the Natural Condition is peopled® 
every feature and characteristic eludes the mind 
except the simplicity and harmony which 
|»ossess 0 d 0Uoh charms for the jurisconsult; bi;t 
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tka theory .is, as it were, turned upside down* It 
is not the Law of Nature, but the State of Nature, 
wliicli is now tlie primary subject of contempla- 
couceived that by careful 
obseiTatioii of existing institutions parts of them 
.;,,,:CoulcL ^ singled out wMeli' either exhibited 
already,, or. could by judicious purihcation be made 
to exhibit,^ ^the vestiges of that reign of nature 
.whose .reality he faintly affirmed. Rousseau’s 
., .belief .was ..that a perfect social order could be 
evolved ..from the unassisted consideration of the 
. ^natural etate., a social order wholly -irrespective 
; of; .the ; ^actual condition of the world and wholly 
. unlike it. The great difference between the views 
one^ bitterly and broadly condemns the 
..present for its uniikeness to the ideal past; while- 
the other, assuming the preser|t to be as necessary 
,as the past, does not affect to disregard or censure 
. it. - It is not worth- our while to analyse with any 
partieukrity that philosophy of politics, art, 
education, ^ethics, and social relation which was 
constructed on the basis of a state of nature. It 
still possesses singular fascination for the looser 
thinkers of every country, and is no doubt the 
parent, ^ more or less remote, of almost all the pre- 
possessions which impede the employment of the 
Historical Method of inquiry, but its discredit with 
the higher minds of our day is deep enough to 
astonish those who are familiar with the extra- 
ordinary vitality of speculative error. Perhaps 
the question most frequently asked nowadays is 
not what is the value of these opinions, but what 
were the causes which' gave them such over- 
shadowing prominence a hundred years ago. The 
answer is, I conceive, a simple one. The study 
wMch, in the last century would best have 



ms into an 

ntiquities is apt to 
igion* But Greels^ 
was dissipated in 
ieiitai religions, if 
lost in vain cosmo- 
body of primitive 
ying — the eaiiy Ms-' 
i this was prevented 
3 , One of the, few 
ol of Eousseaii ■ had 
of Voltaire was' an 
tiquities; and, more 
ew race* . It is ■well 
>1 honour with the, 
me not m,erely , tlmt', 
Moses: ' were : no,t" 
,t they were codified, 
.buted to ,tliemj.but: 
?eiitateueh were, a 
Iter the, return from^ 
lerefore, from one 
ative delusion, the 
,their eagerness- to 
sd' a superstition. ■:,of , 
iS headlong into a 


ounded on the hypo- 
faiien low in general 
>ked upon under its 
aspect, it does no't 
isguises it has lost 
ver* I believe, as I 
great antagonist ol 
whenever (religious 
is seen to resist or 


LAW OF NATURE 75 

contemn tliat mode of investigation, it will 
generally he found under the influence ol^a pre- 
■ fudiee' or ' vicious' traceable to a conscious or 
■' unconscious reliance on a non-Mstoric, natural, 
condition of society or the individual. It is^cbiefly, 
''however, by allying themselves with political and 
■social tendencies that the doctrines of Nature and 
■■■her law have preserved their energy. Some of 
' these -tendencies they have stimulated, others: 
'■'4hey" have actually created, to a great number 
"they have given expression and. form* They 
'■visibly' enter largely into the ideas which con- 
stantly radiate from France over the civilized 
world, and thus become part of the genera! body 
'"bf■■' thought by which its civilisation is modified. ■ 
' " The value 'of the influence which they thus exer- 
cise over the fortunes of the race is of course on© 

■ of the ' points- which our age debates most warmly, , 
--and it is beside the purpose of this treatise to 
discuss It. Looking back, however, to the period at 
"■wh the' theory of the state of nature acquired ths; 

'■ ■maximum of political importance, .there are few , 
who will deny that it helped most powerfully^ to 
' ' bring about the grosser disappointments of which 
the lu'st French Revolution was fertile. It gave 
birth, or intense stimulus, to the vices of mental 
habit all but universal .at the time, .disdain of. 
positive law, impatience of experience, and the 
preference of a priori to all other reasoning. In 
proportion too as this philosophy fixes its grasp 
on minds which have thought less than others and 
fortified themselves with smaller observation, its 
■'■bendenoy is to become distinctly^ anarchical. It is 
surprising to note how many of the Sophkmm 
AnarchiqueB which , Dumont published for 
Benthamj and which embody Bentham’s exposure 
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of errors distinctively Frene!!* are derived from^tliG 
Eoman hypothesis in its Freaeli transforniation, 
and are unintelligible unless referred to it. On 
this point too it is a curious exorcise to consult 
the Moniteur during the principal eras of the 
Bevolution. The appeals to the Law and . State-" of : 
Nature become thicker as the times grow-' darkerv 
'They are comparatively rare in the Constitueal-: 
Assembly; they are much, more frequent in -the: 
Legislative; in the Convention, amid -the: 'din -"oi 
debate on conspiracy and war, they are perpetuah' 
There is a single example which very. stFiMuglf-, 
illustrates the effects of the theory of natural law 
:on modern society, and indicates how very, far 'are - 
those effects from being exhausted. There can- 
'.not, I conceive., .be .any .question :tha,t.-.:.::to::. 4he' 
.assumption of a Law Natural we owe.' the- do.ctriiiQ', 
of the fundamental equality of human beings. 
That “ all men are equal ” is one of a large num- 
ber of legal propositions which, in progress of 
time, have become political. The Roman juris- 
consults of the Antonin© era lay down that 
“ omnes homines natura ©quales sunt but in 
their eyes this is a strictly juridical axiom. They 
intend to affirm that, under the hypothetical Law 
of Nature, and in so far as positive law approxi- 
mates to it, the arbitrary distinctions which the 
Roman Civil Law maintained between classes of 
persons cease to have a legal existence. The rule 
w'as one of considerable importance to th© Roman 
practitioner, who required to be reminded that, 
wherever Roman jurisprudence was assumed to 
conform itself exactly to th© code of Nature, there 
was no difference in the contemplation of the 
Roman tribunals between citizen and foreigner^ 
^etwcep freeman ^nd slave j between Agnate and 
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Cognate* T'lie |iirisconsnlta who thus expressed 
themselves most certainly never intended to cen- 
sure the social arrangements under which civil 
law fell somewhat short of its speculative type; 
nor -did they apparently believe that the world 
would ever see human society completely assimi- 
lated^'tO' the 'economy of nature. But when the. 
doctrine of human equality makes its appearance 
in'''' a ' 'mod dress it has evidently clothed itself 
with a new shade of meaning. Where the Roman 
■ jurisconsult .had written gequales sunt,” mean-, 
ing exactly what he said, the modern civilian 
wrote ** all men are equal ” in the sense of all 
men ought to be equal/’ The peculiar Boman idea 
that natural law coexisted with civil law and 
'.'.gradually '"absorbed .it, had evidently- been, lost 
sight of, or had become unintelligible, and the' 
Wbrcls which had at most conveyed a theory : con-,, 
"cerning the origin,, composition, - and .development: 

' 'of hunian^^ m were beginning to , express, 

the sense of a great standing wrong suffered by 
mankind. As early as the beginning of the four- 
teenth century, the current language concerning 
the Mrth-state of men, though visibly intended to 
be identical with that of Ulpian and his contem- 
poraries, has assumed an altogether different form 
and meaning. The preamble to the celebrated 
ordinance of King Louis Hutin enfranchising the 
serfs of the royal domains would have sounded 
strangely to Roman ears. * Whereas, according 
to natural law, everybody ought to be born free; 
and by some usages and customs which, from long 
antiquity, have been introduced and kept until 
now in our realm, and peradventure by reason of 
the misdeeds of their predecessors, many persons 
ol our common people have fallen into servitude j, 
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ia:' tbe first lines of tlieir Declaration 
of ■ Indepen:denoe» .Tlie passage was one of great 
importance' to the history ■ of the ■ doctrine^ before 
lawyers,, in thus prominently 
.'■and ■ emphatically affirin.ing the fundamental 
■equality of human beings, gave -an impulse to 
-political movements in their own country , and in 
■a less degree in Great Britain, which is far from 
having yet spent ■ itself ; but besides this they, 
returned the dogma they had adopted to its home 
in France, endowed with vastly greater energy 
'.-'and" enjoying much greater claims on general re- 
cep tioU' -■ and respect. Even the more cautious 
■politicians . of ' the first Constituent Assembly , 
repeated Ulpian’s proposition as if it at once com- 
mended itself to the instincts^ and intuitions of 
"mankind; and of all the ^ principles- of 1789 ’^it is 
the one .wiiich has been least strenuously assailed, 
wliieh has most thoroughly leavened modern 
opinion, and which promises to modify most 
deeply the constitution of societies and the polities 
of states. 

The grandest function of the Law of Hature was 
■dis’oharged in . giving birth to modern International 
Law and to the modern Law of War, but this part 
o^l- its effects : must here be dismissed with con- 
sideration very unequal to its importance. 

Among the postulates which form the foundation 
of International Law, or of so much of it^as retains 
the figure which it received from its original archi- 
tects, there are two or three of pre-eminent im- 
portance. The first of all is expressed in the posi- 
tion that there is a determinable Law of Nature. 
Grotius and his successors took the assumption 
directly from the Eomans, but they differed 
widely from the Eoman jurisconsults and from 





tions of Nature and of lier law, and it is mcias- 
putable that the conception in passing through the 
long series of writers on Public Law has gathered 
round it a large accretion, consisting of fragments 
of ideas derived from nearly every theory of 
e’thics which 'has in its turn taken possession of 
the schools. Yet it is a remarkable proof of the 
essentially ■ historical character of the. .coBception,,; 
that, after all the efforts which have been made 
to evolve the code of nature from the necessary 
characteristics of the natural state, so much of 
the result is just what it would have been if men 
had been satisfied to adopt the dicta of the Boman 
lawyers without questioning or reviewing them.. 
Setting aside the Conventional or Treaty Law of 
Nations, it is surprising how large a part of the 
system is made up of pure Roman iaw^ Wherever 
there is a doctrine of the Jurisconsults affirmed 
by them to be in harmony with the Jus Gentium, 
the publicists have found a reason for borrowing 
it, however plainly it may bear the marks of a 
distinctively Roman origin. We may observe too 
that the derivative theories are afflicted with the 
weakness of the primary notion. In the majority 
of the Publicists, the mode of thought is still 
‘mixed/ In studying these .writers, the great 
difficulty is always to discover whether they are 
discussing law or morality— whether the state ol 
international relations they describe is actual or 
— ^whether they lay down that which Is, or 
that which, in their opinion, ought to be» 

She assumpfen that Natural Law is binding oa 
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had not in fciiat age been an ambiguous expression, 
liiej laid down unreservedly that Natural Law 
IS tiie coaeoi states, and thus put in operation a 
process which has continued almost down to our 
own day, the process of engrafting on the inter- 
national system rules wdiich are supposed to have 
been evolved from the unassisted contemplation 
of the conception of Nature. There is too one 
consequence of immense practical importance to 
man which, though not unknown durin^^ the 
early niodern history of Europe, was never clearly 
or universally acknowledged till the doctrines of 
the Lrotian school had prevailed. If the society 
ofmaiions is governed by Natural Law, the atoms 
,. whi^ absolutely equal. Men 

under the sceptre of Nature are all equal, and 
; commonwealths are, equal, if the inter- 

national state be one of nature. The proposition 
tliat; md communities, however ■ diferent' 

jn size and power, are all equal in the view of the 
law of nations, has largely contributed to the 
happiness of mankind, though it is constantly 
threatened by the political tendencies of each sue- 
cessive, It is a doctrine which probably would 
never have obtained a secure footing at all if 
„ .International^ Law had .not , been entirely derived 
trom tne majestic claims of Nature by the Pub- 
licists who wrote after the revival of letters. 

On the whole, however, it is astonishing, as I 
^©fnre, how small a proportion the 
adaitions made to International Law since Gro- 
tius s day bear to the ingredients which have been 
simply taken from the most ancient stratum of 
tne Bomau Jus Gentium. Acquisition of territory 
has always been the great spur of national am- 
bition, and the rules which govern this acomsitinn 



gmtnim. These modes of acquisition were 
obtained by the elder Jurisconsuitsj as I have 
attem.pted to explain, by abstracting a comiaon 
ingredient from the usages obseped to prevail 
amdng the various tribes surrounding Borne ;^aiid, 
having been classed 'on account of their origin in 
the ‘law common to. : all nations/. :they;.,,::We|% 
thought by the later lawyers to fit in, on the score 
ol their simplicity, with the more recent con- 
ception of a Law Natural. They thus made their 
way into the modem Law of Nations, and the 
result is that- those parts ol the international 
system which refer to dominion^ its nature, ^its 
limitations, the modes of acquiring and securing 
it, are pure Roman Property Law— so rnucli, that 
is to say, of the Roman Law of Property as the 
Antonin 0 jurisconsults imagined to exhibit a cer- 
tain congruity with the natural state. In order 
that these chapters of International Law may be 
capable of application, it is necessary that sova- 
reigns should be related to each other like th© 
members'of -a group of Roman proprietors. This is- 
another of the postulates which lie at the threshold . 
-of the I-nternationai Code, audit is also one which 
could not possibly have been subscribed to during 
the first centuries ol modern European jnstory. 
It is resolvable mto^the double proposition that 
* sovereignty' is territorial *, i.e., that it is a! way S’- 
associated with the proprietorship of a Mmitecl. 
portion of the .earth's surface, and that ® sove- 
reigns inter ae axe to be deemed noi,pdrammnif 
but absoWa, owners of the state's territory T /- 
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Many contemporary writers on International 
Law tacitly assume that the doctrines ol. their 
':fiyateBi,:.-:'found'ed' on principles ol equity, and com-, 
mon sense j were capable of being readily reasoned 
:'Out :. in :'.'every stage of modern cmlisation. ...But 
this assumption j while it conceals some real 
:def^ ol 'the international theory, is altogether 
untenable so far as regards a large part of modern 
"history * . It is not true that the authority ■ of the 
US' 'Clentium' in the concerns of nations was 
;a!ways,'mncontradicted;' on the contrary, it had to 
struggle long' against the claims of several com- 
.■petiiig'hystemSr It is again, not true, that ■ the 
.territorial character of sovereignty ■ was - always 
ra'cognls'ed, for long after the dissolution of the 
.'Eoman "dominion .the minds of men 'were, under 
the empire of ideas irreeoiicileable with such a 
■.'Conception..,,' An old order of tilings, and of views 
"founded on it, had to decay— a new -Europe, and, 
.nn. apparatus of 'new notions . congenial to-, 'it, had 
to spring up — before two of the chief est pos- 
tulates of :^I^ Law could' be universally 

"conceded. - 

It is a consideration well worthy to be kept in 
:"view^,, that during^/a^ part of what we usually, 
-term,: modern history , no. , such- conception was- 
entertained as that of ‘ territorial sovereignty \ 
Sovereignty was not associated with dominion 
over a portion or subdivision of the earth. The 
world had lain for so many centuries under the 
shadow of Imperial Rome as to have forgotten 
that distribution of the vast spaces comprised 
in, the empire which had once parcelled them out 
into a number of independent commonwealths, 
claiming immunity from extrinsic interference, 
ani. pretending to equality ol national rights. 
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Alter the subsidence of the barbarian, imiptiom, 
the notion of sovereignty that prevailed: seemS;,,: to 
have been twofold.' On the one iiand it 'assumed 
the ' form of what may be called ^ ttibe-mm- 
reignty h ■ The Franks, 4h6 BurgmndianSj::-; the 
Vandals, the Lombards, and Visigoths wwe 
masters, of course, of the territories which tiiey 
occupied, and to which some of them have given 
a geographical appellation; but they based no 
claim of right upon the fact of territorial posses- 
sion, and indeed attached no importance to it 
•whatever. They appear to have retained the 
traditions which they brought with them from the 
forest and the steppe-, and to have still been in 
their own view a , patriarchal society, a nomad 
horde, merely ■ encamped lor the time upon the 
soil w'hich a&orded them sustenance. Part of 
Transalpine Gaul, with part of Germany, had 
now become the country de facto occupied by the 
Franks*— it - was 'France ; but the' /Merovingian 
of chieftains,, the descendants ' of ' , CI gyIs,,,: 'were'' 'not; 
Kings of Pk'ance, they were Kings of the Franks. 
The alternative to this peculiar notion of sove- 
reignty appears to have been — and this is the 
important point — the idea of universal dominion. 
The moment a monarch departed from the 
special relation of chief to clansmen, and became 
solicitous, for purposes of his own, to invest him- 
self with a : novel form of sovereignty, the only 
precedent which suggested itself for his adoption 
was the domination of the Emperors of Eome, 
To parody; a common quotation, he became * aut 
Ccesar aut nulhis \ Either he pretended to the 
full prerogative of the Byzantine Emperor, or ha 
had no political status whatever. In our own age, 
when a new dynasty is desirous of obliterating 
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' prescriptive tifcla of a deposed line .of s-ove- 
rei^^QS, it fcakes its designation from the people, 
iDstead of the toTfitonj. Thus we have Emperors 
and Kings of the French, and a King of the 
■■'Belgians;' At the period of which we have been 
gpeSdng, under similar circumstanees^ a different 
■aiternative presented itself. The Chieftain who 
■'"wO'iild lio longer call himself King of the_tribe 
■vnust' claim- to- be Emperor of tb^ world. Thus, 
wlisn the hereditary Mayors of the Palace, had 
ceased to compromise with the monarchs they had 
ionv since virtually dethroned,^ they soon became 
'unwilling to call themselves Kings of the Franks, 
a ditle'wMch belonged to the displaced Merovings; 
^bmt ' they could not style themselves Kings . of 
■'France, lor such a designation, though apparently 
not unk-nown, was not a title of dignity. Accord- 
iiicriy they came forward as aspirants to universal 
empire. Their motive has been greatly mis- 
apprehended . It has been taken for granted by 
recent French writers that Charlemagne was far 
■ be'lore his age, quite .as much in the^ character of 
his designs as in the energy with which he prose-: 
■"cuted them. ' Whether it be true or not that any- 
' body is at any 'time before hisuge, it is certainly 
true that Charlemagne, in aiming at an unlimited 
dominion, was emphatically taking the^ only 
'' course "■which the characteris.tic ideas, of his age 
■permitted him to follow. Of his -intellectual 
eminence there cannot be a question, but it is 
proved by his acts and not by his theory. 

These singularities of view were not altered on 
the partition of the inheritance of Charlemagne 
among his three grandsons. Charles the Bald, 
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Just m tli8 Cffisars of the Eastern and Western 
Empires had each bean de jure emperor of the 
whole world, with de facio control over hail of it, 
so the three Carlo vingiaus appear to lia'^e con- 
sidered their power as limited, but their title as 
unqualified. The same speculative universality of 
sovereignty continued to be associated with; ;tiie 
Imperial throne after the second division;- on ^the" 
death of Charles the Fat, and, indeed, was never 
thoroughly dissociated- from it so long.. ..as-. -th©: 
empire of Germany lasted. Territorial sove- 
reignty — ^the view which connects sovereignty with 
the possession of a limited portion of the earth’s 
surface— was distinctly an oftshoot, though a 
tardy one, of feudalism. This might Iiav6' :b:eea;: 
expected d priori, for it wm feudalism which for 
'the first time linked personal duties, and by^.-con-. 
-sequence personal ■ rights, ; to the , owxie.rship -.of: 
-land. - --Whatever he the proper view, of-its origin-, 
and legal nature, the best mode^of vividly pictur- 
ing to ourselves the feudal organisation is to begin 
with the basis, to consider the relation of the 
tenant to the patch of soil which created and 
limited his services — and then to moimt up, 
through narrowing circles of super-feudation, till 
we approximate to the apex of the system. Where 
that summit exactly was during the later portion 
of the dark ages it is not easy to decide. Pro- 
bably, wherever the conception of tribe sove- 
reignty had really decayed, the topmost point was 
always assigned to the supposed successor of the 
Gsesars of the West. But before long, when the 
actual sphere of Imperial authority had im- 
mensely contracted, and -when the emperors had 
concentrated the scanty remains of their power 
Upon Germany and North Italy, the highest 
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feudal superiors in all the outlying portions 
of the former Carlovingian empire found them- 
seives practically without a supreme head. 
Gradually they habituated themselves to the 
new situation j and the fact of immunity put 
at last out of sight the theory of depend- 
-enee;.,. hut -there are many symptoms ^ that 
this change was not quite easily accomplished; 
andj indeed, to the impression that in the nature 
'i'oi-things-there must^ necessarily be a culminating 
domination somewhere, we may, no doubt, refer 
the increasing tendency to attribute secular 
superiority to the See of Rome. The completion 
of the first stage in the revolution of opinion is 
..-.-marked, : of course, by the a-ccession .of the Cape-, 
:tian ■dynasty- in France. When, the feudal prince- 
.■Grf ::a. limited territory surroimding- Paris began.,, 
from the accident of his uniting an unusual num- 
■-.beriof ■s.uzerainties in, his own person,. to .call. -him- 
self King of France^ he became king in quite a 
new sense, a sovereign standing in the same 
relation to the soil of France as the baron to his 
, es'tate ^ the tenant to his freehold , The - pr ecede'iitv 
however, was as influential as it was novel, and 
the form of the monarchy in France had visible 
efieots in hastening changes which were elsewhere 
proceeding in the same direction. The kingship 
of our Anglo-Saxon regal houses was midway- 
bet ween the chieftainship of a tribe and a terri- 
■ torial supremacy ; but the superiority of the 
Norman monarchs, imitated from that of the 
King of France, was distinctly a territorial sove- 
reignty. Every subsequent dominion which was 
established or consolidated was formed on the 
later modal. Spain, Naples, and the principalities 
founded on the ruins of municipal freedom in 
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Ttaij, were all under rulers whose so¥ereigii% rwas 
territorial. Few things ^ I may add^ are more 
curious than the gradual lapse of the W.eneimm .. 
from one view to the other. At the; comriieiice~: 
ment of its foreign conquests 5 the republio .re- ' 
■garded itself as an antitype of the Roman com- 
monwealth, governing a number oL subject pro-: 
vinces. Move a century onwards, and you: fim 
that it wishes to be looked upon as a- corporate,:, 
sovereign, claiming the rights of a feudal suzerain" 
over its possessions in Italy and the -digeaii, ■ ■ 

' During the period through which the popular 
ideas on the subject of sovereignty were under*^ 
going this remarkable change, the system wddeh. 
stood in the place of what we .now call Inter-- 
national Law*, was heterogeneous in form :' and. 
inconsistent in the principles to which it appealed* ' 
Over so much .of Europe as was comprised, in. the 
.Romano-German empire, the connection .. of,..' .the,, 
confederate states was regulated by the complex 
■ and as yet. incomplete mec.hamsrn of ,th.e.,Irii,pe4al:;, 
constitution;, and, surprising as. it may -seem... to ..us,/ 
it was a favourite notion of German lawyers tliat ■ 

^ the ■ relations of ' commonwealths ,. . ,w.he the.r . . .inskl e , 
or outside the empire, ought to be regulated not 
•by the Jus Gentium, but by the pure Roman 
jurisprudence, of which Csesar was still the centre. 
This doctrine was less confidently repudiated in 
..the outlying., countries ■ than, we might' have ,: sup-.:, 
posed antecedently; but, substantially, through 
the rest of Europe feudal subordinations furnished, 
a, substitute for a public law; and when those 
were undetermined or ambiguous, there lay be- 
hind, in theory at least, a supreme regulating 
force in the authority of the head of the Church. 
Tt is certain, however, that both feudal and 
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:,i3C0|e,s!astical. influences ^were rapidly - decaying' 
duririg the fifteenth, and even the fourteenth cen- 
-..iur-y:; ;,and if ,we. closely examine the' current pre«, 
texts of wars, and the avowed motives of 
alliances, it will be seen that, step by step with 
the displacement of the old principles, the views 
afterwards harmonised and consolidated by Ayala 
■and '-'Grotius were making considerable progress, 
.though it was silent and but slow. Whether the 
fusion of all the sources of authority would 
ultimately have evolved a system of international 
relations, and whether that system ■would have 
exhibited material differences from the fabric of 
.Gro'tius, is -not now possible to decide, ^ for as w 
matter of fact the Reformation annihilated all its . 
potential .elements except one. . Beginning ' in 
.Germany,- it divided the princes of the empire by 
a g'ulf too broad to be bridged over by the Im- 
perial, supremacy, even if the- Imperial , superior - 
had stood neutral. He, however, was forced to 
take colour with the church -against the reformers'; 
the Pope was, as a matter of course, in the same 
predicament ; and thus the two authorities to 
w^hom belonged the office of mediation between 
combatants became themselves the chiefs of one 
great faction in the schism of the nations. 
Feudalism, already enfeebled and discredited as a 
principle of public relations, furnished no bond 
whatever which was stable enough to countervail 
the alliances of religion. In a condition, there- 
fore, of public law vrhich was little less than 
chaotic, those views of a state system to which 
the Roman jurisconsults were supposed to have 
given their sanction alone remained standing. 
The shape, the symmetry, and the prominence 
which they assumed in the hands of Grotius are 
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taken to explain that success in some measurt^ 
but they do not wholly account for it. Very little 
penetration into the ideas of that age is reqmred 
to convince one that, if the ground plan of the 
international edifice which was sketched, in tha 
Meat book of Grotius had not appeared to be 
theoretically perfect, it wo'uld have been discarded 
by jurists and neglected by statesmen and 

It is obvious that the speculative- perfectioii^ of 
the Grotian system Is intimately connected with 
that conception of territorial sovereignty which we 
Lve been discussing. The theory of; International 
Law assumes that commonwealths are, rela- 
tively to each other, in a state of nature'; but 
the component atoms of a natural society must, 
bv the fundamental assumption, be msulated^alicl' 
independent of each other. If there be a higher 
power connecting them, however siightiy . ancl 
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ments,of intemational jurispnidence . which con- 
sist of the Roman Law of Property* What then, 
is the inference? It is, that if there had beeh no. 
such change as I have described in the estimate, 
of sovereignty — if sovereignty had. not been asp* 
dated with the proprietorship of a limited portion 
of the earth 5 had not,, in other ..words, become 
territorial— three parts of -the ; Grotian theory 
would have been incapable of application. ■ 


CHAPTER V. 


SOCIETY AND ANCIENT LAW. 

Tee necessity of submitting' the .subject of juris- 
prudence to scientific treatment has never been 
Ihtirelydost sight of in modern .timp, ana the 
^essays which the 'consciousness . of tins necessity 
has produced have proceeded from minds of very 
various calibre, but there is not much pp^pmp- 
tion, I think, in asserting that what has hitherto 
stood in the place of a science has for the most 
part been a set of guesses, those very guesses of 
the Roman lawvers which were examined in the 
two preceding chapters. A series of explicit state- 
ments, recognising and adopting these conjptural 
theories of a natural state, and of a system of 
principles congenial to it, has been continued with 
font brief interruption from the days of their m- 
ventors to our own. They appear in the annota- 
tions of the Glossators who founded modern pris- 
pmdence, and in the writings of the scholastic 
lurists who succeeded them. They are visiWe m 
the dogmas of the canonists. They are thrust 
Into prominence by those civilians of marvellous 








erudition, who flourished at the revival of ancient 
letters. Grotius and Ms successors mvested them 
riot less with briliiancj^ and plausibility than wuth 
practical importance. They may be read in t he 
introductory chapters of our own Llackstone, ivho 
has transcribed them textually from Burlamaqiii, 
and wherever the manuals published in the pre-:; 
sent day for the guidance of the student ; or: the 
practitioner begin with any discussion of the first , 
principles of law, it always resolves itself into 
restatement of the Roman hypothesis. It is iaow» ^ 
ever from the disguises with w^Meh these;, con-; 
iectiires sometimes clothe themselves, . quite , aS:.. 
much as from their native form, that we gain an , 

■ adequate idea of the subtlety with which they ■mix;, 
themselves in . human thought. > : The , Lockeian,' 
theory of the origin of Law in a ^Social CO',mpaet; 
scarcely - conceals its Roman derivation, and ,,, in**., 
deed is only the dress by , which, the .ancient vie ws; 
were rendered more attractive to a particular 
generation of the moderns ; but on the other hand 
the theory of Hobbes on the same subject was, 
purposely devised to repudiate the reality of a 
law of nature, as- conceived .-by the So,jn,aiis,. .hnd 
their disciples. Yet these two theories, wiiich 
ion^ divided the reflecting politicians of England 
-into hostile^' camps, resemble each other ^ strictly 
in their fundamental assumption of a non-historic, 
unverifiable, condition of the race. Their authors 
difiered as to the characteristics of the prse-social 
state, and as to the nature of the abnormal action 
. by which men lifted themselves out of it into that 
social organisation with which alone we are 
acquainted, but they agreed in thinking that a 
great chasm separated man in his primitive con- 
dition from man in society - and this notion we 
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cannot doubt that they borrowed* consciously or 
unconscioiisiy, from the Romans, If indeed the 
/piien, omens of law. be regarded in the" ■way in- 
:Whleh .these theorists regarded them — ^that is, as 
: one .vast complex whole-— it is not -surprising that 
::the -mind should often evade the -task it has set 
to itself by falling back on some ingenious eon- 
■ j’ecture ,w%ich (plausibly interpreted) will seem to 
reconcile^ everything, or else that it should some- 
■Mmes abjure in despair the labour of systematiza- 
tion, 

Prom : the t^^^ of jurisprudence which' have: 
■the same .speculative basis as the Roman doctrine 
■:tw^O ''of ' much . celebrity must be excepted. The 
..^rst -:;Of.,, them is that associated . with the. great’ 
■::name'. of Montesquieu. ■ Though there are some 
ambiguous expressions in the early part of the 
■MspfU. des' Lois.f wdiieh' seem ■ to. show its- writer ’s 
..unwilirngness . to: ...break quite openly . with' .: the . 
views hitherto popular, the general drift of the 
book is certainly to indicate a very difierent con- 
ception of its subject from any which had been 
entertained ' before. It has often been- noticed- 
that, amidst the vast variety of examples w^hlch, 
in its immense width of survey, it sweeps together 
from supposed systems of jurisprudence, there is 
.an.:-.. ..evident, anxiety to thrust into-, especial . pro.-- 
minence those manners and institutions which 
‘astonish the ..civilised reader- by their uncouthness, - 
strangeness, or indecency. The inference con- 
:stantly suggested'- is, that laws are the -creatures 
of climate, local situation, accident, or impos- 
ture — the fruit of any causes except those w^hich 
appear to operate with tolerable constancy. Mon- 
tesquieu seems, in fact, to have looked on the 
nature of man as entirely plastic, as passively 
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Tile otlier theory whicli has been adverted to 
Is Jibe historical theory of Bentham. This theory 
;■ whieh./is^ .obscurel}?’. (and, it '.might even be said, 
timidly) propounded in several parts of Bentham ^s: 
works is quite distinct from that .analysis of the 
conception ol law which he, commenced in the 
Fragment on Government,” . and which was 
more recently completed by Mr.- John Austin. 
The ^ resolution of a law , into a command of a 
particular nature, imposed under, special con- 
ditions, does not affect to do more' than protect 
us against a difficulty— a most-, formidable -one' 
ci’^rtainly — of language. The ■ whole question 
remains open as to the motives of societies in 
imposing these commands on themselves, as to 
,the connexion : of these commands with each- 
other, and the nature of their , dependence ■ on 
those which preceded them, and which, they have 
. superseded. Bentham suggests the ..answer that 
societies modify, and have Always modified,' their 
„iawS',„aoc,ordi,ng ..to, modifications of -their views of. 
general expediency. It is difficult to -say that this 
propo,sition is^ false, but it certainly 'appears to be' 
mnfruitfuL , which seems expedient -to a' 

,:,s,o.0iety:,,-;,., or , rather .to the governmg.part of it,- 
-cwhen,,. it. ..alters .a .rule of law is surely- the same- 
thing as.., the object, whatever it may be-, which it ' 
has^ in view when it makes the change, - Ex- 
■p,e(|i,en.ey,',an.d the greatest good are nothing- mor© 
.-.than:,- , -different ., names ..for the imp uise -which' 




There is such wide-spread dissatistaction with 
BTistiag theories of jurisprudence, and so gene^l 
rcStion that they do_ not really f ® 
auestions they pretend to dispose ot, as to justify 
thrsMoicion that some line of inquiry necessary 
to a perfect result has been incompletely follwed 
omltted by their aiitiiorSo, ; AdA iii- 
dLd there is one remarkable omission with which 
nil these speculations are chargeable, except per- 
haps those of Montesquieu. They take no account 
of what law has actually been at epochs remote 

tom tL particular period at _ which they rn^e 

their appe^arance. Their originators caiefully 
observed the institutions of their own age and 
civilisation, and those of other ages and emhsa- 
tions with which they had some degree of intel- 
lectual sympathy, but, when they turnea their 
attention^ to archaic states of society which ex- 
hibited much superficial difference from their 
own, they uniformly ceased to observe and began 
Ssing. The mistake which they committed is 
tCefefe analogous to the error of one who, m 
investigating the laws of the material universe, 
should commence by contemplating &e existmg 
pSal world as a world, instead of begmnmg 
with the particles which are its simplest ingre- 
dients. One does not certainly see why such a 
Stifle solecism should he more defeasible m 
terisprudenoe than in any other region of thought. 
It would seem antecedently that we ought, to 
commence with the simplest social forms m a 

state as near as possible Mtewe^^^S 

condition. In other words, if we foUowed tne 
course usual in such inquiries, w® should pene- 
trata as far up as we could in the histo^ 

.. - Til A filienomeiia wIiich. 
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societies present us with are not easy at Srst to 
understand j but the difficulty of grappling with 
them bears no proportion to the perplexities which 
::;,hesei , us, in -.considering the baffling entanglement 

■ modern, social organisation. It is a difficulty 
'.■arising from ^ their strangeness and uncouthness, 

, Uptvfrom. their iium.ber and complexity. One does 
::iiot readily get over the surprise which they occa- 
sion when looked at from a modern point of view ; 
hut 'W’’lien that is surmounted they are few enough 
and simple enough. But, -even if they gave more 
.trouble, than they do, no pains would be wasted in 

: aseertainmg the germs out of which has assuredly 
.been unfolded every form of moral restraint which 
•controls, our actions and shapes our conduct at the 
•present moment. ■ 

/ ,Th© rudiments of the social state, so far as they 
;^are known to us at all, are known through test!-' 
mony of three sorts— accounts by contemporary 

■ observers- of civilisations less advanced than their 
own, the records which particular, races have pre- ■ 
.served concerning their primitive .history,... and 
ancient , law. The first kind of evidence is the ^ 
best, ..we could have expected. , As societies do not 
advance concurrently , but at different rates of pro- 
gress, there have, .been, epochs , at . which ^ men 
trained to habits of methodical observation have 
really been in a position to watch and describe the 
..infancy of mankind. Tacitus made, the most of 
such an opportunity; but the Germany, unlike 
most celebrated classical books, has not induced 
others to follow the excellent example set by its 
author, and the amount of this sort of testimony 
which we possess is exceedingly small. Th© lofty 
contempt which a civilised people entertains for 
barbarous neighbours has caused a remarkable 
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convey to most persons tne impression oi a, ain'eT~ 
ence not merely in degree but in kind. Even tliO;' 
Germany has been suspected by some critics.; pi 
sacrificing fidelity to poignancy of .contrast ; and': 
picturesqueness of narrative. Other ' histories, too »;■; 
wliieh have been handed down to us among the. 
archives of the people to whose infancy -they- 
relates have been thought distorted by the p:dde , of : 
race or by the religious sentiment of a newer age. 
.it is important then to observe that^ these .'sus-::;. 
picions, whether groundless or rational, do not 
attach to a great . deal of . archaic law. Much of: the,, 
old law wfiich has descended to us was preserved 
merely because it was old. Those who practised 
and obeyed it did not pretend to understand it; 
and in some cases they even ridiculed and de~ 
sj)ised it. They offered no account of it except 
that it had come down to them from their ances- 
tors. If we confine our attention, then, to those 
fragments of ancient institutions w^hioh cannot 
reasonably be supposed to have been tampered 
with, we are able to gain a clear conception of 
certain great characteristics of the society to 
which they originally belonged. Advancing a step 
further, we can apply our knowledge to systems 
of law which, like the Code of Menu, are as a 
whole of suspicious authenticity; and, using the 
key we have obtained, we are in a position to dis- 
criminate those portions of them which are truly 
archaic from, those which have been affected by 
the prejudices, interests, or ignorance of the com- 
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the materials for tliis' process are sufficient, and if 
the comparisons be accurately executed, the 
,,.;;,iiietliods;^;foilGW,ed are as little, objectionable as 
tliose which have led to such surprising results in 
comparative philology. 

The efiect of the evidence derived from com- 
;.,-.parative:., jurisprudence is to establish, that view of 
the primeval condition of the human race which 
Is known as the Patriarchal Theory. There is no 
..-''"d.Qubt,- of course, that this theory was originally 
based on the Scriptural history of the Hebrew 
patriarchs in Lower Asia; but, as has been ex- 
plained already, its connexion with Scripture 
..■. rather ..militated than otherwise against its recep- 
, tion as a complete theory, since the majority of 
::the..iafuirers • who till recently addressed ■: them- 
■selves with most, earnestness to the colligation of 
"...social,. '.phenomena,, were . either .induenced by ■ the . 
-.■strongest prejudice against Hebrew antiquities ^ 
or by the strongest desire to construct their 
;-sy 'Stem without the assistance of religious records. 
Even. ,no.W: there. is perhaps a disposition to under-.": 
value these accounts, or rather to decline general- 
ising from them, as forming part of the traditions’ 
■.■Semitic. .'people. It is to be noted, 'however, 
::,::that.'th0 .legal, testimony^ comes nearly exclusively 
from the institutions of societies belonging to the 
;.:.Tndo*'European .stock, the Eomans, Hindoos, and ■. 
.v^Selavonians supplying the "greater part oi-.it; , 
and indeed the difficulty, at the present stage of: 
.the- inquiry, is to know w^here to stop, to say of 
w^hat races of men it is not allowable to lay down 
that the society in which they are united was 
originally organised on the patriarchal model. 
The chief lineaments of such a society, as col- 
lected tmppk the early chapters in denesis, I need 
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cliaraGteristics of tii© situation in wMcli mankind 
disclose: tbemseives' a the- dawn of their history , 
■I ' should ^ be satisfied to quote a few verses from 
til© Odyss ay of Homer: 

Tot(jiv 3* ovT dyopal j^ovXrj^opot ovre 0£yj.<7'r&^. 

. . * . OFfiLffrevei Sk hcaarog 

‘^raiciijv 37 ^’ ovd* aXktjXutv dXsyouffiv. 

They have neither assemblies for consultation 
nor themmtes , but every one exercises, jurisdiction 
"over his wives and his children, and they pay no 
regard to; one another ’• These lines are applied 
'the: Cyck^ and it may not perhaps be -an 
■altogether fa.nciful idea when I suggest that the 
Gyclops is Homer’s type of an alien and. less 
advanced 'civilisation; for the almost physical 
loathing w^Mch a primitive community feels for 
men of widely diiferent manners^ from its owm 
usually '-expresses itself by describing them as 
^lOiiS'ters, such as giants, or even (which is almost 
always ’the case in Oriental mythology) as demons* 
;However that may be, the verses- condense in 
themselves the sum of the hints which are given 
:us 'by legal antiquities. Men are -first seen -distri- 
buted- in perfectly insulated groups, held together 
by obedience to the parent. Law is the parent’s 
word, but it" is not yet in the condition of those 
'MemkUs^ %vhich were analysed in the first chapter 
-of" this: work. When we go forward to the, state 
of society in ’which these early legal conceptions 
show themselves as formed, we find that they still 
partake of the mystery and spontaneity which 
must have seemed to characterise a despotic 
father’s commands, but that at the same time, 
inasmuch as they proceed from a sovereign, they 
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preS'Uppos© s union-oi laniuy groups ,111 : 

organisation. The next question is^ what is tli© 
nature of this union and the degree of intimacy 
which it involves. It is Just here that archaic 
law renders us one of the greatest of its .seryiees;- 
and His up a gap which otherwise^ could only have, 
been bridged by conjecture. It is full, In all its, 
provinces, of the clearest indications that society 
in primitive times was not what it is assumed to, 
be at present, a collection of individuals. In fact, 
and in the view of the men who composed it,, it 
was an aggregation of families. The contrast imay 
be most forcibly expressed by saying that the tmit 
of an ancient society was tl^e Family, of a modern 
society the Individual. ' We must be prepared. to: 
find in ancient law all the consequences .of :: this-; 
difierence. It is so. framed as to be adjusted tO : a 
system of small independent,, corporations., .It: k 
therefore scanty, because it is supplemented by 
the despotic commands of the heads of house- 
holds. It is ceremonious, because the trans- 
actions to which it pays regard resemble inter- 
national concerns much more than the quick play 
of intercourse betw^een individuals. Above all it 
has a peculiarity of which the full importance can- 
not be shown at present. It takes a view of life 
wholly unlike any which appears in developed 
jurisprudence. Corporations 7ievsT die^ and ac- 
cordingly primitive law considers the entities with 
which it ’deals, i.e., the ^ patriarchal or family 
groups, as perpetual and inextinguishable. This 
view is closely allied to the peculiar aspect under 
which, in very ancient times, moral attributes 
present themselves. The moral elevation and 
moral debasement of the individual appear to be 
confounded with, or postponed to, the iperiils and 
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offences of the group to wMch the ^individual 
belongs* If the community sinSs its guilt is mucli 
more "than the sum of the offences .committed by 
its members; the crime is a corporate act, and 
■extends' in itsmonsequences to many more persons 
than have shared iii its actual perpetration. If, 
on the other hand, the individual is conspicuously 
guilty, it is his children, his kinsfolk, his tribes- 
men ^ or Ms fellow-citizens, who suffer with him, 
and sometimes for him. It thus happens^ that the 
ideas of moral responsibility and retribution often 
seem to be more clearly realised at very ancient 
than at more advanced periods, for, as the family 
group is immortal, and its liability to punishment 
indefinite, the primitive mind is not perplexed by 
the questions which become troublesome as soon 
as"'^'the^^^ conceived as altogether 

'.'.separate from the group. One step „in^ the.tr ansi-: 
tion from the ancient and simple view of the 
matter to the theological or metaphysical explana- 
tions of' later days is marked by the early Greek- 
' Botion: ^ of an inherited curse. The ^ bequest -re.-' 
■oeived 'by "'his. posterity from the, original cnminal, 
w^as not a liability to punishment, but a liability 
to the commission of fresh offences which drew 
with'' them a condign retribution; and thus the. 
responsibilifcy of the family was reconciled with 
the newer phase of thought which limited the 
consequences of crime to the person of the actual 
delinquent. 

It would be a very simple explanation of the 
origin of society if we could base a general con- 
elusioti on the hint furnished us by the Scriptural 
example already adverted to, and could suppose 
that communities began to exist wherever a family 
held together instead of separating at the death 
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of its patriarchal chieftain. In most of the Greek 
states and in Borne there long remained she 
vestiges of an ascending senes of groups out^ of 
which the State was at first ooustitufcud. xhe 
Family, House, and Tribe of the Romans may be 
taken “as the type of them, and they are so de- 
scribed to us that we can scarcely help conceiving 
them as a system of concentric circles which have 
<rradually expanded from the same point. The 
elementary group is the Family, connected by 
common subjection to the highest male ascendant. 
The aggregation of Famhies forms the Gens or 
House. The aggregation of Houses makes the 
Tribe The asrgregatioii of Tribes constitutes 
Smonwealtf Are we at liberty to follow these 
indications, and to lay doiTO that the 
wealth is a collection of persons uniled _ hy 
common descent from the progenitor of an on^nal 
' famil7? Of this we may at least he certain,, .tbat 
all ancient societies regarded themselves as having 
proceeded from one original stock, and even 
faboured under an incapacity for comprehending 
any reason except this for their holding together 
in political union. The history of political ideas 
begins, in fact, with the assumption that kinship 
in blood is the sole possible groimd of community 
in political functions; nor is there any of Aose 
subversions of feeling, which we term emphatic- 
ally reyolutions, so startling md so complete as 
the change which is accomplished when some 
other principle— such as that, for instance, of local 
eoniignita-^stablishes itself for the first time as 
Msis of common political action. It may be 
affirmed then of early commonwealths that their 
Xzens considered all the groups m which they 
1 TnftmbsrsMo to be founded on common 
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liH'eage*^- 'Wiiat was obviously true of tbe^ Family 
'■/was: believed to be true first of tbe House, next of 
of tile State, .And yet we find 
-tbat /aioiig with tMs belief, or, if we may use the 
word, this theory, each community preserved 
records or traditions w-hich distinctly showed that 
the fundamental assumption was false,- Whether 
we look to the Greek states, or to Rome, or to the 
Teutonic . aristocracies in Ditmarsh which fur- : 
nished Niebuhr with so many valuable illustra- 
tions, or to the Celtic clan associations, or to that 
strange social organisation of the Sclavonic Rus- 
sians and Poles which has only lately attracted 
■notice V everywhere we discover. traces of passages 
In ' ■■their history when men of alien descent ^ were 
"admitted to, and amalgamated with, -the original 
■•.brotherhood. Adverting to Rome, singly, ^ we per- 
ceive that the primary group, the Famiiy^, was 
being constantly adulterated by the practice of 
' adoption, 'w^hile stories seem to have been always 
ciirreiit respecting the exotic extraction of one 
:of' :'th© ^ Tribes and concerning a .large 

■ addition to: the Houses made by one of- the early 
kings. The composition of the state, uniformly 
assumed to be natural, was nevertheless known ^to 
be in great measure artificial. This confiict 

:■ 'between , belief or theory and notorious, fact .is -nt, 
first sight extremely perplexing; but what it 
really illustrates is the efficiency with which Legal 
Fictions do their work in the infancy of society. 
The earliest and most extensively employed ^of 
legal fictions was that which permitted family 
relations to be created artificially, and there is 

■ none to which I conceive mankind to be more 
deeply indebted. If it had never existed, I do 
I^ot S6© how any one of the primitite groups, what* 



ever were their nature, could have absorbed 
another, or on what terms any two of them eoiiid 
have combined, except those o,f absolute, supori*,. 
ority on one side and .absolute subjectioii; on; the , 
other. No doubt, when with our modem ideas we 
contemplate the union of independent communi- 
ties, we can suggest a hundred modes of .carrying:, 
it out, the simplest of all being ^ : that t|ie.. 
individuals comprised in the coalescing., ; gr.O;U.p.a, 
shall vote or act together according to local pro- 
pinquity; but the idea that a number of persons 
should exercise political rights in common. simply;.- 
because they happened to live within the same 
topographical limits was utterly strange and mons- 
trous to primitive antiquity. The ex.pediant ..whxqh. 
In those times commanded favour waS; that .-the.,^ 
incoming population should f.Bigti to be, 

descended from the same stock as^ the people on 
whom they w^ere engrafted ; and it is precisely the 
good faith of this fiction, and the closeness with 
w''hich it seemed to imitate reality, that we cannot 
now hope to understand. One eircumstanoe, how- 
ever, which it is important to recollect, is that the 
men who formed the various political groups were 
certainly in the habit of meeting together penodi- 
caliy, for the purpose of acknowledging and con- 
secrating their association by common sacrifices. 
Strangers amalgamated with the brotherhood were 
doubtless admitted to these sacrifices; and when 
that was once done, we can believe that it seemed 
equally easy, or not more difScuIt, to conceive 
them as sharing in the common lineage. The con- 
clusion then which is suggested by the evidpce 
is, not that all early societies were formed by 
descent from the same ancestor, but that of 
which had any permanency and solid it|' 
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eitlier were so descended or assumed that they 
were. An indefinite number of causes may have 
'siiatt'ered: ilie primitive groupSs'but'Wiierever tbeir, 
ingredients recombined 9 it was., on the model or 
>prineipie .of an association' of kindred. Whatever 
ware the fact all thought, language,^ and law 
adjusted themselves to the assumption. But 
■tlio.ugh all this seems to. me to be established with 
: relerenee . to the com.mumties with whose,, records 
we-nre 'acquainted, the remainder of their history 
..sustains: 'the. position before laid down as „to the, 

: ■essentially transient and terminable influence /ol. 
the most powerful Legal Fictions, At some point 
of time— probably as soon as they felt themselves 
strong enough to resist extrinsic pressure — afl 
:.'#'ies0-'States..eeased to recruit themselves by facti-. 
tlous extensions of consanguinity. They neces- 
sarily, therefore, became Aristocracies, in ail cases 
where a fresh population from any cause collected 
around them which could put in no claim to com- 
mimity of origin. Their sternness in maintaining 
the central principle of a system under which 
■'political rights were attainable- on no terms what- 
ever exeepT}- connexion in blood, real or artiflcial, 
taught their inferiors another principle, which 
..proved ^ to be endowed with .a far higher measure, 
of vitality. This was the principle of local con- 
tiguity ^ now recognised everywhere as the con- 
dition of community in political functions. ^ A new" 
set of political ideas came at once into existence, 
which, being those of ourselves, our contem- 
poraries, and in great measure of our ancestors, 
ratiher obscure our perception of the older theory 
irhieh they vanquished and dethroned, , 

' The Family then is the type of an archaic 
society in all the modifications which it was 
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capable of assuming; but the family here spoken 
of is not exactly the family as understood by a 
modern. In order to reach the ancient conception 
we must give to our modern ideas an important 
extension and an important limitation. We must 
look on the family as constantly enlarged by the 
absorption of strangers within its circle, and we 
must try to regard the fiction of adoption as so 
closely simulating the reality of kinship _ttiat 
neither law nor opinion makes the slightest difter- 
ence between a real and an adoptive connexion. 
Gn the other hand, the persons theoretically amal- 
gamated into a family by their common descent 
are practically held together by common obedience 
to tbeir highest living ascendant, the father, 
grandfather, or great-grandfather. The patn- 
® ■» n -A « to QO' an 
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and may be detected, I tMnk, as the true source 
of many of their most important and most durabia 
ciiaracteristies. At the- outset, the peculiarities 
of law in its most ancient state lead us irresistibly 
to the conclusion that it took precisely the same 
view ' of : the family, group which is taken of in- 
dividual men by the systems of rights and duties 
noW' ■ prevalent throughout Europe. . There are 
eoeieties' ' open to our observation at this very 
"moment whose laws and usages can scarcely be 
explained unless- they are supposed never to have 
emerged': from : this , primitive condition ; but -in 
communities more fortunately circumstanced the 
-fabric:- of jurispr fell gradually to pieces,, 

and if we carefully observe the disintegration we 
shall perceive that it took place principally in 
those portions of each system which were most 
'"'deeply aSected by the primitive -conception of the 
' family* - In one all-important instance , that of 
't'he' Eoman,law,, the change- was effected so slowly,, 
'■that from epoch: to epoch we can observe the line 
and direction which it followed, and can ^ even 
-give -some idea of the ultimate result to which it 
"was tending. And, in pursuing this, last inquiry, 
we need not suffer ourselves to be stopped by the 
imaginary barrier which separates the modern 
from the*" ancient world. For one effect of that 
■ mixture of refined Roman law with^ primitive bar-- 
baric usage, which is known to us by the decep- 
tive name of feudalism, was to revive many 
features of archaic jurisprudence which had died 
out of the Roman world, so that the decom- 
position which had seemed to be over commenced 
and to ■ some extent is, still proceeding*,,, , 
'"On a few systems of law the family organisation 
of the earliest society has left a plain and broad 
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mark in the life-long authority of the Faljher or 
other ancestor over the person and propertj^ of 
his descendants, an authority which we may con- 
veniently call hy itS' later lionian, name, .of Fating 
Potestas. No feature of the rudimentary associa- 
tions of mankind is deposed to by a greater 
amount of evidence than this, and yet none seems 
to have disappeared so generally and so rapidly 
from the usages of advancing communities* 
Gaius, writing under the Antonines, describes the 
institution as distinctively Boman* It is true 
that, had he glanced across the Rhine or the 
Danube to those tribes of barbarians wMeli were 
exciting the curiosity of some among his coiitsiii- 
poraries, he- .would, -have seen ,©xainpiQS.::,,,,.-..:C)|::.,. 
patriarchal power in its crudest form; and in the 
far East a branch of .the same ethnical stock from’ 
which the Romans sprang was repeating their 
Patria Potestas in some of its most technical 
incidents. But among the races understood to be 
comprised within the Roman empire, Galas could 
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societies are placed under circumstances which 
cause an especial yalue to be attached to bodily 
and mental vigour j there is an influence at work 
which, tends to confine the Patria- Potest as, to the 
'..cases:,,,, where its possessor, is actually ■ skilful .and' 
stFong. ,, When we obtain our first glimpse of 
.'Organised -Hellenic society 5 it seems as if super- 
'©nainent wisdom would keep alive the father’s 
.p'Ower .in persons whose bodily strength ha,d 
decayed; but the relations of Ulysses and Laertes 
mAe OdysB.ey appear to show that, where extra- 
'Of dinary • valo'ur and sagacity • were united in the 
:Son,''V:the the decrepitude of age was 
deposed from, the headship of the family. ■ In the;: 
.mate© Greek jurisprudence, the rule advances 
few steps on the practice hinted" at in the Homeric 
:Mterature; and though very many , traces of 
stringent family obligation remain, the direct 
authority of , the parent is limited, as in European 
: codes, :'to the nonage or minority of ■ the , children., 
or, ,' in .' Other words, to the period during which 
their . mental and physical inferiority may always 
be'presiimed. The Roman law, however, with: its 
remarkable tendency to innovate on ancient usage 
only." just so .far as the exigency, of 'the. common-; 
wealth may require, preserves both the primeval 
institution and the natural limitation to which 
I conceive it to have been subject. In every 
relation of Ufa in which the collective community 
might have occasion to avail itself of his wisdom 
and strength, for ail purposes of counsel or of 
war, the fllius familias, or Son under Power, was 
as free as his lather. It was a maxim of Roman 
jurisprudence that the Patria Potestas did not 
extend to the Jus Publicum. Father and son 
voted together in the city, and fought side by 
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side in tbe. field; indeed, son, .ns, geiieral,,^ 
miglit happen to eommaiid the 
magistrate, decide on his contracts and , ■ piinisL 
his delinquencies- , But in all the relations' created. ,,^ 
by Private Law, the son lived under a ^domestic- 
despotism w'hich, considering the severitiy ,;it ,rer 
tained to the last, and the number of centuries ^ 
through which it endured, constituties one 'Ol the:: 
strangest problems in legal history. ■ 

The Patria Potestas of the Romans, which is, 
necessarily our type of the primeval paternal; 
authority, is equally difficult to understand as .an 
institution of civilised life, whether^^we conBider. 
its incidence on the person or its effects on pro* , 
perty. It is to be regretted that a chasm which, 
•exists in its' history cannot be more compietely'' 
filled, . So far' as' regards the person, ' the’ pareh|,, 
when our .information' commences, has.„',over; .his,, 
children the jus vitm ue cisq tee, the power ■ of 'Ilf 
and death., and a forUofi of uncontrolled ^corpora!,, 
chastisement;, he ' can modify,; their ^personal': con 
dition.at pleasure;- he can .give a wile.to/his .aon,;:,. 
he can give his daughter in marriage ; he can 
divorce 'his „ children ■ of ..either,, se.x he ,, can ^tr^nsfer 
them . to ■ another family by, adoption;.,, and ..he, .can 
sell them. Late in the Imperial period we. find 
vestiges of air. these powers, but they are redup^d 
■ within .very narrow limits. The unq.ualified/iright,, 
of domestic chastisement has become a right of 
bringing domestic offences under the cognisance 
of 'the civil magistrate;, the privilege ,'Ol,„:dictafciiig,; 
marriage has declined into a conditional veto; the 
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assent of the child transferred to the adoptive 
^parentage,' -Tn sixort, we are brought very close ^tc- 
the verge of the ideas which have at length pre- 
vailed ill the modern world. But between these 
wldeiy,':..dista,iit ' epochs- .there is an interval of 
:,nbseurity..j "and we can only guess at the causes 
. which;:/ permitted the Patria Potestas ■ to last ■ as 
long as 'it did by rendering it more tolerable . than 
it. appears. The active discharge of the most im- 
portant .among the duties which the son owed to 
■the ' State must have- tempered the authority of his 
■parent if they did not annul it. We can readily 
■'.persuade ourselves that the paternal despotism 
nouid not ' be brought into play without - great 
seandai/against a man of full age occupying a high 
civil office. -During the earlier history, however, 
■such eases of practical emancipation would be- 
■rare compared with those which must have been 
created by the constant wars of the .Roman re- 
.public. The 'military tribune and the private 
■soldier - who were in the held three quarters, of a 
:year during' the earlier contests, at a later period 
the'.'-,. proconsul in charge of a province, and ..the 
■legionaries -who ocupied it, cannot have had prac- 
■tieal reason' to regard themselves as the slaves of 
a ■despotio master ; and all these avenues of escape 
t-end.ed,' constantly -to multiply themselves. ' Vic-; 
■i^orieS'. led. to, -conquests, conquests to occupations; 
ithe. mode of 'occupation by colonies was exchanged 
for the system of occupying provinces by stand- 
ing, armies. Each step in advance was a call for 
the expatriation of more Roman citizens and a 
fresh draft on the blood of the failing Latin race. 
We may infer, I think, that a strong sentiment 
in favour of the relaxation of the Patria Potestas 
had become fixed by the time that the- pacifica- 
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tion of ths world commenced on iho establish- 
ment of the Empire. The first serious blows at 
the ancient institution are attributed to the earlier 
Cassars, and some isolated interferences of Trajan 
and Hadrian seem to have prepared the ground 
for a series of express enactments which, though 
we cannot always determine their dates, we know 
to have limited the father’s powers on the one 
hand, and on the other to have multiplied facili- 
ties for their voluntary surrender. The older mode 
of getting rid of the Potestas, by effecting a triple 
sale of the son’s person, is evidence, I may 
remark, of a very early feeling against the un- 
necessary prolongation of the powers- The rnlp 
which declared that the son should be free after, 
having been three times sold by his father seems 
to have been originally meant to entail penal con- 
seauences on a practice which revolted even the 
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the full extent to wMch they were sanctioned by 
law* There is nothing to astonish ns in the lati- 
tude of these rights when they first show them- 
selves. The ancient law of Rome forbade the 
Children under Power to hold property apart from 
their parent j or (we. should rather, say), never con- 
templated the possibility of their claiming a 
separate ownership. The father w^'as entitled to 
take the whole of the son’s acquisitions, and^to 
enjoy the benefit of his contracts ^without being 
entangled in any compensating liability. So much 
as this W0 should expect from the constitution 
of the earliest Roman society,' lor we can hardly 
form a notion of the primitive family group unless 
we 'suppose that its members brought their earn- 
ings of all kinds into the common stock while they 
we’re unable to bind it by improvident individual 
engagements. The true enigma of the Patria 
Potestas does not reside here, but in the slowness 
with which these proprietary privileges- of the 
parent were curtailed, and in the eircumstanes 
that, before they were seriously diminished, the 
■whole civilised world was brought within their 
sphere. No Innovation of any kind was attempted 
till, the first years of the Empire, ' when the 
acquisitions of soldiers on service were: withdrawn 
from the operation of the Patria Potestas, doubt- 
■-less as part of the reward of the armies which had 
overthrown the free commonwealth. Three cen- 
turies afterwards the same Immunity was 
extended to the earnings of persons who were in 
„tha civil employment of the state. Both^ changes 
were obviously limited in their application, and 
they were so contrived in technical- form -.as , to 
IntOTlere m little as possible with the principle of 
Patria Potestas* A certain qualified and dependent 




ownership 'had always been recognised by ihe 
■Roman law in the perquisites and savings which 
slaves and sons under power were not compelled 
to include in the household accounts, and the 
special name of. this permissive property, Peeii- 
lium, was applied to the acquisitions newly 
relieved from Patria Potestas, which were called 
in the case of soldiers Castrense Peoulium, and 
Qiiasi-castrense Peculium in the case of civil ser- 
vants, Other modifications of the parental 
privileges followed, which showed a less studious 
outward respect lor the ancient principle. Shortly 
after the introduction of the Quasi-castrense 
Peculium, 'Contantine the Great took away the 
father’s absolute control over property which his 
children had inherited from their mother, .and. 
reduced it to. a usufruci, on life-interest, . A. .few, 
more changes.- of slight i.m.portanc 0 followed .in;, the' 
Western. Empire, but the furthest point; reached 
was in' the- .. East, . under , , J ustinian , , who enacte.d 
that unless ".;- the ; acquisitions ,of the; .cMlcl,;;,,TO 
derived.' fronn' -the . parent’s own-V prop6rty>:):'i^^^^ 
parent’s '■ rights^ '"over ... them,, should; ■not;' ^ exteii'd,^ 
beyond enjoying their produce for the period of 
his life. Even this, the utmost relaxation of the 
Roman Patria Potestas, left it far am, pier and 
severer than any analogous institution of the 
mode,rn world. The earliest modern writers on 
jurisprudence -remark 'that it was only the fiercer 
and ruder of the conquerors of the empire, and 
notably the nations of Sclavonic origin, which 
exhibited a Patria Potestas at all resembling that, 
.which, was described in the Pandects and' the 
Code.' All ■■the Germanic immigrants seem to 
have recognised a corporate union of the iamily' 
imder the mund, or authority of a patriarchal 
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cMef; but Ms powers are obviously only the relies 
o! a decayed Patria Potestas, and fell far sbOTt ^ 
■of tliose ' enjoyed by the Boman father, .ihe 
Franks are particularly mentioned as ^^t having 
the Eoman Institution, and accordingly the oid 
French: lawyers, even when most ■■busily engaged, 
'■'&'■■ fiiiing the interstices of barbarous custom with 
rules of Roman law, were obliged to protect them- 
selves against the intrusion of the Potestas by the 
express maxim, Puyssance de pete en France n a 
Men. ' The tenacity of the Romans in mamtammg . 
tMs' .relic of their most ancient condition is in 
.'itseli remarkable, but it is less remarkable than 
the diffusion of the Potestas over the whole of a ^ 
eivilisation from which it had once ^disappeared. , 

: Castrense Peculium constituted as yet 

'the sole exception to the father’s power over pro- 
;';,perty,' and while Ms power over his chitoen s 
■■persons was still extensive, the Roman citizen-. 
■Ihip^^,^ it the Patria Potestas, were spread- 

^ ' M every corner of the. , empire. JiiVeiy 

■■'Airica'ii or Spaniard, every Gaul, Briton, mr Jew, 
who m this honour by gift, . purchase, or 

inheritance, placed Mm.s©lf under the Roman Law, 
bi .persons, and, though our authorities mtimatd 
that children born before the acquisition of 
citizenship could not be brought under Power 
against their will, children born after it and all 
ulterior descendants v/ere on the ordinary footing 
of a Roman filius farnilias. It does not fall within 
the province of this treatise to examine the 
mechanism of the later Roman society, but I inay 
be permitted to remark that there is little ..ounda- 
tion for the opinion whicli repreaents the constitu- 
tion of Antoninus Caracaila conferring Roman 
citizenship on the whole of his subjects as e* 
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Ei6ssiir6 of sniSiIl -import anc 6 « Sow0V6r'-'W6 '''iii0ty 
interpret it, it must liave enormously ■ enlarged' 
. tlie sphere of the Patria Potestas^ and it seems to 
me that the tightening of family relations wMcli 
it effected is an agency which ought to be kept 
. in view more than it has been^ in accounting -for' 
■ the great moral revolution v/hich was transform- 
mg the w'orld. 

_ Before this branch of our subject is dismissed, 
it should be observed that the Paterfamilias was 
answerable for the delicts (or torts) of his Sons 

^ similarly liable for:v;-th'0'-s 

torts of his slaves; but in- both oases he originahy- 
. possessed ■ the singular privilege of tendering' tha^''= 
delinquent’s person in full satisfaction of the 
damage. The responsibility thus incurred on behalf 
of sons, coupled with the mutual incapacity of 
Parent and Child under Powder to sue one another, 
has seemed to some jurists to be best explained 
by the assumption of a ‘unity of person* 
bej;W|en the Pater-familias and the Filius- 
faniilias* , In the. Chapter on , Successions X shal, I ^ 
attempt to show in w^hat sense, and to what 
extent, this ‘ unity ’ can be accepted as a reality. 

, .7?,^^ only say at present that these responsi- 
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obiigation. it was not a legal auty^^ior law naa 
not yet penetrated into the precinct of^ the 
Family.^' T it moral is perhaps- to anticipate, 
the ideas belonging to a later stage of mental 
iie^eiopment'; but the expression moral obliga-* 
'tion.” -iS ' significant , enough- for our^ purpose, if . 
we,. :, -understand by it a duty ^ semi-consciously 
fofiowed and enforced rather by ins.tinot and habit, 
.-than by 'definite sanctions. 

.The Patria Potestas, in its normal shape,, has 
not been, and, as it- seems to me, could not have 
\b-'e,en^ - a . generally durable institution. ^ The , , proof,, 
of -Its. former universality is therefore incomplete 
so long as we consider it by itself ; but the demon- 
■'stration may be carried much further by examin- 
ing-- other' departments of ancient law which 
depend on it ultimately, but not by -a thread of 
-connexion visible in all its parts -or to. all .eyes. 
Let us turn for example to Kinship, or in ^ other 
’words, to the scale on which the proximity ol 
relatives -to each other is calculated in archaic 
j.u-risprudence* .- Here again., it will be- convenient, 
■to- -employ the Eoman terms, Agnatic and^ Cog- 
natio relationship. Cognaiic relationship is siroply 
the conception ol kinship familiar to modern 
ideas; it is the relationship arising through com- 
mon descent from the same pair of married 
persons, whether the descent be traced through 
males or females. Agnatic relationship is some- 
thing very different : it excludes a number ol 
persons whom we in our day should certainly 
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of tMs' connexion are far from • conterminous Mill 
tiiose of modem relationsMp. , ■ : , ; 

'Cognates then are all those persons who; can 
trace their blood- to a single ancestor- aii.d ances- 
tress-; or, if we take the strict technical nieaning 
of the word in Roman law, they are all w-iiO' trace 
their blood to the legitimate marriage of a com- 
mon pair. “Cognation” is therefor© a reia-twe, 
term, and the degree- of connexion in blood which 
it indicates depends on the particular marriage 
which is selected as the commencement of the 
calculation. If w© begin with marriage of .father^ ^ 
and mother. Cognation will only express ; the. -'re- 
lationship of brothers and sisters; if we- take' that 
of the grandfather and grandmother, then uncles, 
aunts, and their descendants will also be included' 
in the notion of Cog:aatioi!L,, and ' following -- the 
same process. a larger number .of Gognates...may b©. 
continually obtained by choosing the starting- ..point 
higher' and. higher .up in the line of .ascent. --:i- All 
this is : easily - understood by - a modern but-'^^ .who- 
are the Agnates? In the first place, they are ail 
the Cognates , w^ho trace their connexion ex- 
ciusiyely through males. A table of Cognates is, 
of course, formed by taking each lineal ancestor 
in turn and including all his descendants of both 
sexes in the tabular yiew^; if -then, in tracing the 
various branches of such a genealogical table or 
tree, we stop whenever we come to the name of 
a female and pursue that particular branch or 
ramification no further, all who remain after the 
descendants of women have been excluded are 
Agnates, and their connexion together is Agnatic 
Relationship. I dwell a little on the process wdiich 
is practically followed in separating them from 
the Cognates? because it explains a memorable 
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legai m ©st -finis lamili© ’--“a 

'Woimaii' iS' tiie terminus of tlie family. A female 
naraeMsloses' the branch or twig of the -genealogy 
in.' - which it occurs. None of the d-escendaiits of a 
■female . are included in the primitive notion of 
-family relationship. 

If the system of archaic law at which we are 
looking be one which admits Adoption, we must 
add to the Agnates thus obtained all persons, 
male or' female, who have been brought into the 
Family by the artificial extension of its bound- 
aries.. - But the descendants of such persons will 
only - be ■ Agnates - if they satisfy the conditions 
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woman died unmarried ^ she couM hme no leg!^ 
timate descendants, II she married, her cMMreii 
fell under the Patria Potesfcas, not ol her Father, 
but of her Husband, and thus were fest' 
own family. It is obYious that the organisation 

■ of primitive societies would have been' -coa-^' 
. founded, if men had. called themseives relatives" 
of their mother’s relatives. The inference' would 
have been that a person might be sabjecfe 
to two distinct Patriae Potestates; but ' distinet^' 

■ Patriae Potestates implied distinct jurisdictions," sd' 
that anybody amenable to two of them at the 
same time would have lived under two different 
dispensations. As long as the Family was an 
imperium in imperio, a community within the 
commonwealth, governed by its own institutions 
„:of which the parent, was the source, theiimitationv 
of ..relationship to .the Agnates .was .. a ' necessary' 
security against a conflict of laws in the domestic 
forum. 

The Parental Powers proper are extinguished by 
the death of the Parent, but Agnation is as it 
were a mould which retains their imprint after 
they have ceased to exist. Hence comes the 
interest of Agnation for the inquirer into the Ms« 
tory of jurisprudence. The Powers themselves 
are discernible in comparatively few monuments 
of ancient law, but Agnatic K-elationship, w^iilcli 
implies their former existence, is discoverable 
almost everywhere. There are few Indigenous 
bodies of law belonging to communities of the 
Indo-European stock, which do not exhibit 
peculiarities in the most ancient part of their 
structure which are clearly referable to Agnation. 
In Hindoo law, for example, which is saturated ' 
with the primitive notions of family dependency 
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that in Hindoo genealogies the names of women 
are geoeraliy omitted altogether. The same view 
pervades so much of the laws ol 
ths:'' races who overran the Eoman Empire as 
/appears to have, really formed part of their primi- 
tive nsag and we may suspect that it would 
'have perpetuated itself even more than it- has in 
.modern . European, jurisprudence, if it had not 
been for the vast influence of the later Roman 
law on modern thought. The Prsetors early laid 
hold on Cognation as the natural form of kinship, 
niid' Spared no pains in. purifying- their system 
-from''' ^he older conception. Their -, ideas . have ^ 
■vdeBcended to us, but still traces .of Agnation are, 
to be seen in many of the modern rules of sue- 
- eessioH' alter death. The exclusion of. females- 
and their children from governmental functions, 
commonly attributed to the usage of ^ the Salian 
■■Eranks, has certainly an agnatic origin,, being: 
descended from the ancient German rule of siic- 
v: Session, to allodial property. . In Agnation .too is. 
■-to- be' sought the explanation of that extraordinary 
rule ol English Law, only recently repealed, 
which prohibited brothers of the half-blood from 
succeeding to one another’s lands, ^ In the Cus- 
toms of Normandy, the rule applies to uterine 
brothers only, that is, to brothers by the^ same 
mother but not by the same father; and, limited 
in this way, it is a strict deduction from the 
system of Agnation, under which uterine brothers 
are no relations at all to one another,^ When it 
was transplanted to England, the English judges, 
who had no clue to its principle,^ interpreted it 
as a ge.nerai prohibition against the succession of 
the .half-blood, and extended it to .cpnBanguineom 
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brothers, that is to sons of the same'' lather^ '% 
different wives. In all the literature which en- 
shrines the pretended philosophy of law, there' is 
. nothing more curious than the pages of elaborate 
sophistry in which Blackstone attempts to explain': 
and justify the exclusion of the half-Hood. ^ 

... It may be shown, 1 think,, that the . Family', a'S 
held together by the Patria Potestas, is the .nidu's. 
out of which the entire Law of Persons has- ger- 
minated. . Of all the chapters of that Law the 
most . important is that which is concerned ■ with 
■ the status of Females. It has just been stated 
that Primitive Jurisprudence, though it does ■ not 
allow a Woman to communicate any rights . O'f 
Agnation to her descendants, includes, herself 
. nevertheless in ■ the Agnatic bond. Indeed, :■ the 
relation of a female to the family in which she': 
was born is much ,: stricter, closer, and ■' more' 
■durable than that which unites her male 'kinsmen.: 

, We have .several times laid down that early ' law 
takes : notice of' Families only-; this is. 'the '"'Bame 
..thing .as saying that it only takes notice . of .p„e.r8on3 , 
.exercising- Patria Potestas.,.. a.nd 'accordingly ■:.':th 0 '' 
only principle on which it enfranchises a son or 
grandson at the death of his Parent, is a con- 
sideration of the capacity inherent in such son or 
grandson to become himself the head of a now 
family .-and', the ■ root of a new .'Set of .. Parental 
Powers, But a woman, of course, has no capacity 
of the kind, and no title accordingly to the libera- 
■iion which it confers. There is therefore a 
peculiar contrivance of archaic jurisprudence for 
retaining her in the bondage of the Family for 
life. This is the institution known to the oldest 
Roman law a^ ..the Perpetual Tutelage of Women, 
under which a Fern, ale, though relieved from her 
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#areat'% ■ authori^ by "Ms decease, continues sub- 
ject "tlirougii life tO' lier nearest male relations 
*s: iier " G Perpetual Guardianship ^is 

■obviously, neither 'more nor less than - an artificial 
■prolongation of the Patria. Potestas, when for 
Other purposes it has been dissolved.. In India, 
.'the system survives in absolute, completeness, and 
its .operation is so strict that' a Hindoo Mother, 
.frequently becomes the ■ ward of her own sons. 
■■'Even in Europe, the laws of the .Scandinavian 
■nations respecting women preserved it until quite 
recently. The invaders of the Western Empire 
Is ad ■it universally among their- indigenous usages,, 
and Indeed their ideas on. the subject of Guardian- 
■^shlp, in ail its forms, were among the most. -retro- 
«.ressive ■ of ■ those which they . introduced into the 
■' Western world. But from the^. mature ■ Eoman 
■Jurisprudence it had entirely ■ disappeared. We 
should : know almost nothing ’ about . it, if we had 
only the' compilations of tFustinian- to consult 5 
'but the discovery of the manuscript of Gains dis- 
closes it to us at a most interesting epoch, just 
when it had fallen into complete discredit and 
.was verging on extinction. .The g.reat Jurisconsult 
Mmseif scouts the popular apology offered for it 
■'in the' mental inferiority of the female sex, and a 
' considerable part of his volume is taken up with, 
descriptions' of .the numerous expedi.ents, some^ ol 
'them "displaying extraordinary ingenuity, which 
■'■ to had , devised for ena.bling 

Women to defeat the ancient rules. Led by their 
theory, of Natural Law, the jurisconsults had 
evidently at this time assumed the equality of the 
sexes as a principle of their code of equity. ^ The 
'■ restrictions^ they^ attacked, were', it, is,',..,t»o 
b@ observed, restrictions . on the disposition of 
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property j lor wMcIa tlie assent of tlie woman’s 
guardians was still formally required. Control 
of her person was apparently quite obsolete. 

Ancient law subordinates the woman to her 
biood-reiations, while a prime phenomenon; ..of 
modern Jurisprudence has been her subordination: 
to her husband. The history of the change:: iS;: 
remarkable. It begins far back in the annals of: 
Rome, Anciently 5 there were three inodes ■ in 
which marriage might be contracted according 
Roman usage, oneinvoMng a religious soiemnity-, 
the other two the observance of certain , secular 
formalities. By the religious marriage or Gonfat^- 
feation; by the higher form of civil marriage,; 
which was called Coemption; by the lower 
form, which was termed Usus^ the Husband ac«. 
quired^ a number of rights over the person and 
property of Ms wife, which were on the whole; in: 
excess of- such as-' are conferred,- on; him, in.; any, 
system of modern jurisprudence, Butrin wdiat 
capacity did he acquire them? Hot as E'mha.nd^ 
but as Father, By the Confarreation, ,Coe.mpti,on:r 
and IJsus, the woman passed in manum viri^ that 
is, - in law she became- the Daughter of her hus- 
band. She was included in his Patria Potestas. 
She incurred all the liabilities springing out of It 
while it subsisted, and surviving it when it had 
expired. All her property became absolutely his, 
and ' she was: retained , in tutelage after Ms death 
to the guardian whom he had appointed by will. 
These three ancient forms of marria,ge fell, how- 
ever, gradually into ’disuse, so that, at the most 
splendid period of Roman greatness, they had 
almost entirely given place to a fashion of wed- 
lock— old apparently, but not hitherto considered 
reputable— wMoh was founded on a modMcation. 
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of th_0_ lower form of civil marriage. Without 

©xpiaming the technical meciianism of the insti- 
sution now generally popular, I may describe it 
as amounting in law to little more than a tem- 
,,,, .poinry ,d of^ the woman by her famil;;^-. The 
rights of the family remained unimpaired, and the 
,, the tutelage of guardians whom 

her, parents had appointed and whose privileges 
of control overrode, in many material respects, 

^ the inferior authority of her husband. The con- 
sequenee was that the situation of the Koman 
female, whether married or unmarried, became 
one of great personal and proprietary independ- 
ence, for the tendency of the latex law, as I have 
,,,aiready hinted, was to reduce the power of the 
, .guardian to a nullity, while the form of marriage 
:,in fashion, conferred the husband no compen- 
, sating, superiority,. But Christianity tended some-"' 
from, the very £rst to narrow this -remark--' 
..able, liberty. Led at first by justifiable- disrelish 
.for the loose .practices of the decaying heathen 
;vWorid,.,v but /afterwards ^ on by a passion of ' 

-..a-seeticism.,: the .professor of the new faith looked ' 
,,,mth dis.favour on a marital tie .which was in. fact 
the. ..^laxe.st . the . "Western world has seen. The - 
,;:latest^.B.oman .law, so far as it is touched by- the 
..Constitutions ..of the. .Christian Emperors,- bears 
.:.som,0‘ ..marks, of a reaction against the liberal doe- 
trines, of,. the great. Antonine. jurisconsults. And- " 
the prevalent ^ state of religious sentiment may 
explain^ why it is that modern jurisprudence, 
forged in the furnace of barbarian conquest, and 
formed by the fusion of Roman jurisprudence with 
patriarchal usage, has absorbed, among its rudi- 
ments, much more than usual of those rules con- 
cerning the position of women which -belong 

^ . K • ■ - ■ 
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peculiarly to an imperfect oMlisation* During :■ 
tlie troubled era whicli begins modern Mstory:;, And ' 
wlaile the- laws of tiia Gerinanic and SciayoiiiC: 
immigrants ' remained superposed like, separate"' 
layer above the Roman jurisprudence • of ;^heir," 
provincial ' sub jectsj the women of the do.mmaiit 
races are seen everywhere under various form:s;,'of:: 
archaic guardianship^ and the husband who takes; 
a wife from any family except Ms own pays a 
money-price to her relations for the tutelage: 
which they surrender to him,. When we move oil-, 
wards, and the code of the middle ages has been 
formed by the amalgamation of the two systernSj; 
the law relating to women carries the stamp of itS;" 
double origin. The principle of the Roman Juris- 
prudence is so far triumphant that unmarried 
females are generally (though there are local ex-'" 
ceptions to the rule) relieved from the bondage 
of the family; but the archaic principle of the b.ar* 
barians has,. feed, the position of married ,wom,e,ii, 
and the husband has drawn to himself in: MS' 
marital eharacter': the powers which had once be-:; 
longed to his wife’s male kindred, the; only difer-: 
ence being that, h© no longer purchases his 
privileges. At this point therefore the modern 
law of Western and Southern Europe, begins;^. to ■■..b©:., 
distinguished by one of its chief characteristics, 
the comparative freedom it allows to immarried 
women and widows, the heavy disabilities it im- 
poses on wives. It. was very long before the sub- 
ordination ' .entailed on the other sex by marriage 
was sensibly diminished. The principal and most 
powerful solvent of the revived barbarism of 
Europe was always the codified jurisprudence of 
Justinian, wherever it was studied with that 
passionate enthusiasm which it seldom failed to 
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awukeia* It coYertly but most effioaciously under- 
.mined :,tl2e customs ■ wbiclx it pretended merely to 
, the Chapter. of law relating to 

.married , women was for .the most part read by the 
. light. not of Roman, but of Canon Law, which in 
no ...un0 particular departs so widely from the 
spirit of, the secular jurisprudence as in the 'view 
, .. it;, takes of the relations created by marriage.. 

; This., was in part ineYitable, since no society which 
: . preserves any tincture of Christian institution is' 
likely to restore to married women the personal 
,..:libe.rty:;Conf erred on them by the middle Roman 
ia^, , but the : proprietary disabilities of married 
, .females stand on quite a different basis from their 
,.perso,nal incapacities, and it is by keeping alive 
•and consolidating the former that the expositors 
.of the ..Canon Law have deeply injured civilisation. 

many vestiges of a struggle between the ' 
secular and ecclesiastical principles, but the 
y^^aon Law nearly everywhere prevailed,. In 
some of the French provinces married women, 

< below nobility, obtained all the powers 

of dealing with property which Roman juris- 
...piudence had allowed, and this local law has been ■ 
largely followed by the Code Napoleon; but, the 
state of the Scottish law shows that scrupulous 
deference to the doctrines of the Roman juris- 
consults did not aivv-ays extend to mitigating the 
disabilities of wives. The systems however which 
least .indulgent; to married -wom.en are in- ' 
variably those which have followed the Canon 
Law exclusively, or those which, from the late- 
ness of their contact with European civilisation, 
have never had their archaisms weeded out. The 
Scandinavian laws, harsh till lately to all females, 
are still remarkable for their severity to wives. 
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And scarcely less stringent in . tli^e proprietary 
inoapacities it imposes is the AEnglisk; ■ 

Law, which .borrows far the greatest 
its' fundamental principles from the iurisprudence 
of the Canonists. ^ Indeed^ the part of the ^Com- 
mon Law which prescribes the legal situation ol 
married women may serve to give an. Englishman 
clear notions of the great institution which has 
been the principal subject of this chapter* I do 
not know how the operation and .nature ol the 
ancient Patria' Potestas can be brought so vividly 
before the mind as by reflecting on the prerop- 
■.tives'a.ttaoh0d to the husband. ..by. the. pure., English,.. 
' Common Law, and by recalling the rigorous con- 
sistency with which the view of a com.plet0 legal 
subjection on the;,. .part of , the wife is carried by 
It, where it is untouched by equity or- statutes, 
through every department of rights, duties, and 
'remedies.' The distance between the... e!d.est ,.an.d„ 
latest Roman law on the subject of Children under 
Power- ■ .may ■■■be considered as equivalent to the 
difference between the Common Law and the 
Jurisprudence of the Court of Chancery in, ' the 
rules which they respectively apply to wives. 

If we were to lose sight of the true ' origin of 
Guardianship .in both its forms and were to em*. 
ploy ■ the ■ common language on these topics, we 
should find ourselves remarking that, while the- 
Tutelage of -Women is an instance in- 'which 
systems of .archaic law push to an extravagant 
length the fiction of suspended rights, the^ rules' 
which they lay down for the Guardianship .of' 
Male Orphans are an example of a fault in.prer 
oiseiy the opposite direction. All such .systems 
terminate the Tutelage of males at^ an ©xtra* 
ordinarily’ early period. Under the ancient Boinah. 
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law, wliicli may be taken as tbeir 'type, the son 
wbo was delivered from Patria Potestas by the 
deatb' :,of "Ms Father or Grandfather remained 
;:;.ander: ' giiardianship till an epoch- which .for 
A general, purposes may be -described as arriving 
- .with his fifteenth year; but the arrival of ' that 
...epoch placed him at once in the .full enjoyment 
..of : personal and.- proprietary independence. The 
period of minority appears therefore to have been 
as unreasonably short as the duration of the dis- 
abilities of women was preposterously long. But, 
4a 'point of fact, there was no element either o-f 
excesS' or of shortcoming in the circumstances. 

■ wMoh gave- their original form to the two kinds 

Neither the one nor the other 
of them was based on the slightest consideration 
■of ■ public or private convenience. The guardian- 
" ship: of male orphans' ,was no. more designed 
: .:: ori shield them till the arrival of years 

of discretion than the tutelage of women was in- 
tended to protect the other sex against its own 
-■ieebleness*. : . The reason why . the death .of th.e- 
■..‘.-father:- delivered- the son from the bondage .of ..the 
family was the son’s capacity for becoming him- 
self the head of a new family and the founder of 
a new Patria Potestas; no such capacity was 

■ possessed by the. woman and .therefore she ..w^’as 
nev&T enfranchised. Accordingly the Guardian- 
ship of Male Orphans w^as a contrivance for keep- 
ing alive the semblance of subordination to the 

■ family of the Parent, up to the time w^hen the 
child was supposed capable of becoming a parent 
himself. It was a prolongation of the Patria 
Potestas up to the period of bare physical man- 
hood. It ended with puberty, for the, rigour of 
the theory demanded that it should do so. Inas- 
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rrmclij iiowever, as it did not profess to conduct 
the^ orphan ward to the age of' inteiiectual 
maturity or fitness for aflairsj, it was "quite ■un- 
equal to the purposes of general Goiivenieiice 
and this the Romans seem to have discovered'^ at a 
very early stage of their social progress. One of 
the very oldest monuments of Roman legislation' 
is the Lex Lcetoria or Plmtoria which , placed 'all 
free males who were of full years and rights under 
the temporary control of a new class of guardians ^ 
called OuratoTeSf whose sanction was required to 
validate their- acts or contracts. The tw'enty-sixth- 
year of the young man’s age was the limit of- this' 
statutory supervision; and it is exclusively with 
reference to the age of twenty-five that the terms 
‘'majority” and “minority” are employed in 
Roman law. Pupilage or wardship in -modem' 
jurisprudence had adjusted itself with tolerahle’ 
regularity, to the simple -principle of protection to 
the immaturity of youth both bodily and -me'ntal.' 
It has its natural termination with years:; -of ' dis- ■ 
cretion. ■ But for protection against p.hysical 'weak- 
,ness -^' and for protection against inteileetual ' ^^ 
capacity, the Romans looked to two different 
institutions, distinct both in theory and design. 
The ideas attendant on both are combined in the 
modern idea of guardianship. 

-'The Law of Persons contains but one other 
chapter which can be usefully cited for our pre- 
sent' purpose. The legal rules by which -'Bystem-s. ■ 
of 'mature- jurisprudence regulate, the eonnectlo-n 
of Master and Slave, present no very distinct 
traces of the original condition common to ancient 
societies. But there are reasons for this excep- 
tion. There seems to be something in the in- 
stitution of Slavery which has at all times either 
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slioGfeed ': or '■ perplexed mankind, however iittie 
habituated ■ to ■ reflection, and^ however^ slightly , 
■advanced in the cultivation of its moral instincts » 
!irii0 ■■■ compunctioii which ancient communities, 
almost, unconsciously experienced appeam to have 
always resulted in the adoption of some imaginary 
principle upon which a defence, or at . least a 
’rationale , of slavery could be plausibly lounded^« 
Very early in their history the Greeks explained 
the. institution as grounded on the intellectual 
inferiority of' certain races and their consequent 
natural aptitude for the servile condition. , Xhe 
.'BomanS’, in a spirit equally characteristic, derived, 
it from a supposed agreement between the victor 
and the vanquished in which the first stipulated 
"lor the perpetual services of his foe; and the other 
'gained in consideration the life which he had iegi-, 
'^Imately forfeited. , Such' theories were not only 
.Kiif. r^lAinlv uneoual to the case for which 
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primeval histories ^ that the Slave iniglit under 
certain conditions be made the Heir^ or Universal 
Successor*' of the Master* and ' this signifies 
faculty* as I shall explain in the Chapter on : Sue-' 
cession* implies that the government andMepre-- 
sentation of the Family might, in :a particulair 
state of circumstances, devolve on the bondman^ 
It seems, however, to be assumed in the Ameri- 


tion, the acknowledgment is pregnant with an,' 
admission of the moral, defensibiiity of Negro-ser- 
vitude at the present moment. What ..then "is. 
meant by saying that the Slave was origmally 
included in the Family? Not that his situatiori" 
■may not have been the fruit of the ,, coarsest 
motives .which can actuate-, man. The simple .. wish- - 
to.' use the bodily powers of another person , ' as ' 'a 
means of , ■ ministering , to ■ one’s own. , eiise : vO'F 
pleasure is :■ d.oubtless the. foundation' of ..Slavery*, 
and as old as human nature. When we speak of 
the Slave as anciently included in the Family* we 
intend to assert nothing as to the motives of those 
who brought him into it or kept him there; we 
merely imply that the tie which bound him to his 
master was regarded as one of the same general 
character with that which united every other 
member of the group to its chieftain. This con- 
sequence is, in fact, carried in the general asser- 
tion already made that the primitive ideas of 
mankind were unequal to comprehending any 
basis of the connection inter se of individuals, 
apart from the relations of family. The Family 
consisted primarily of those who belonged to it 
by consanguinity and next of those who had been 
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engrafted on it by adoption; but there was still a 
TMi'd oiass: of p -.who were oniy joined to it, 
-by: .common subjection to its head, and these were 
: the' 'Slaves. The born and the adopted subjects- of 
.'.the oMef. were raised above the Slave by the oer- 
tainty^ that in the ordinary course of events they 
vwouid .be relieved from bondage and entitled to 
'■exarciBe powers of their own; but that the in- 
lariorlty -ol the Slave was not such as to place him 
■ outsid'e- the pale of the Eamily, or such as ■ to 
degrade him. to the footing of inanimate property, 
vis. '"eleaiiy .proved, I think, by the many, traces 
which: remain . of his ancient ■ capacity for inheri- 
tsneev'la the last resort. It would, of course, be 
v.unsafe in the highest degree to hazard conjectures 
■..hov/ 'far. the lot of the Slave" was mitigated, in the 
'beginnings of society, by havmg. a definite place 
reserved to him in the empire of the Father. It 
is, perhaps, more probable that the son was prao« 
:.tioai!y assimilated to the Slave, '.than that the 
^ Slave shared any of the tenderness which in later 
times was shown to the son. But it may be 
asserted with some confidence of advanced and 
matured codes that, wherever servitude is sano- 
tioned, the Slave has uniformly greater advan- 
tages under systems which preserve some 
memento of his earlier condition than under those 
which have adopted some other theory of his civil 
degradation. The point of view from which juris- 
prudence regards' the Slave is always of great im- 
portance to him. The Roman law was arrested 
in its growing tendency to look upon him more 
and more as an article of property by the theory 
of the Law of Nature; and hence it is that, 
wherever -servitude is sanctioned by institutions 
which' have been deeply affected by Roman juris- 
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prudence the servile condition is never intoler- 
ably wretched. . There is a, great „ deal of evidence ^ 
that in those American States which have , taken 
the highly .Romanised code of: Louisiana: as the 
basis of their jurisprudences the lot and. prospects 
of the negro-population are better in many 
material respects than under institutions founded 
on the English Common Laws whichs as recently 
interpreted, has no true place for the Slave, and' 
can only therefore regard him as a chattel. . ■. 

We have now examined all parts of the' ancient. 
Law of Persons which fall within the scope of this: 
treatise, and the result of the inquiry is, I trusfe,^ 
to give additional definiteness and precision, to our': 
view of the infancy of jurisprudence. The Civil'' 
laws of States first make their appearance aS' the^ 
Themistes of a patriarchal sovereign, and we' can ' 
now see that these Themistes are probably :■ only a. 
developed form of the irresponsible commands 
which,, in a still earlier condition of - the race, the 
head of each isolated household may 'have' . ad^ 
dressed to Ms wives, his children, and his slaves »'■ 
'.But, even after". the State has been ■orgamsed,.:.th.e' 
laws have still an extremely limited application. 
.Whether they retain, ..their primitive character.', as, 
Themistes, or whether they advance to the con- 
dition of' C.ustoms or Codified Texts, they .are.hind,-. 
ing not on individuals, but on Families. Ancient 
jurisprudence, if a .perhaps deceptive ; compariso,:n' 
may be employed, may be likened to International 
Law, filling nothing, as it were, excepting the 
interstices between the great groups which are 
the atoms of society. In a community so situated, 
the legislation of assemblies and the jurisdiction 
of Courts reaches only to the heads of families, 
and to every other Individual the rule of conduct ' 
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^is tiie laW" of Ms homej of wMcli Ms Parent Is tiie 
legislator. Bnt the sphere of ciTil law, small at 
^'irstv^tends steadily to enlarge itself. The agents 
oidegal change,- Fictions, Equity, and Legisla- 
tion v are brought in turn to bear on the primeval 
institutions, and at every point of the progress, a 
greater ■ number of personal rights and a larger 
amount of property are removed from the domes- 
tic forum to the cognizance of the public 
tribunals. The ordinances of the government 
obtain gradually the same efficacy in private con- 
'Cerns as in matters of state, and are no longer 
'liable to be overridden by the behests of a despot 
©nthroned' by each hearthstone. We have in the 
^annals of Roman law a nearly complete history of 
the crumbling away of an. archaic system, and, of 
'the formation of "new institutions from the re- 
combined materials, institutions some of which 
descended unimpaired to the modern world, while 
others, destroyed or corrupted by contact with 
barbarism in the dark ages, had again to be re- 
covered by mankind. When we leave this juris- 
prudence at the epoch of its final ■ reconstruction 
by 'Justinian, lew 'traces of archaism can be^ dis- 
covered in any part of it except in the single 
article of the extensive powers still reserved ' to 
' the lM'ng Parent. Everywhere else principles of 
convenience, or of symmetry, or of simplifiea- 
.principles at any rate — ^have usurped- 
the authority of the jejune considerations which 
• satisfied the conscience of ancient times. Every- 
where a new morality has displaced the canons of 
conduct and the reasons of acquiescence which 
were in unison with the ancient usages, because 
in fact they were born of them. 

The movement of the progressive societies has 
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^.^'been unilorm, , in one . respect, ■ Throixgk ^ a!!' its 
■course it-.- has been distinguislied by the gradual 
■dissolution of family dependency and tbe growth 
ol - indmduai obligation ' in its place. The In- 
dividual- is steadily substituted for the Family ^ as 
the unit of .which civil laws take account. The 
advance has been accomplished at varying . rates 
■of celerity,, and the.re are societies not absolutely 
stationary in which the - .collapse of the.- .ancient ■■ 
organisation -can only be, perceived by careful, 
study of the- phenomena they present,.: 
whatever 'its pace, the change has not been sub- 
■jeot to -reaction or recoil, and apparent retarda- 
tions will be found to have been occasioned 
through the absorption of archaic ideas and cus- 
toms from some entirely foreign source. Nor is 
it 'difficult 'to see what is the tie between man and 
man which replaces by degrees those forms of 
reciprocity in rights and duties wHcii have their 
origin in the Family. It is Contract. Starting, 
as from one terminus of history, from a con- 
dition of society in which all the relations, of 
Persons are summed up in the relations of 
Family, we seem to have steadily moved towards 
a phase of social order in which all these relations 
arise from the free agreement of Individuals. In 
Western Europe the progress achieved in this 
direction has been considerable. Thus the status 
of the Slave has disappeared — ^it has been super- 
seded by the contractual relation of the servant 
to Ms master. The status of the Female under 
Tutelage, if the tutelage be understood of persons 
ofcher than her husband, has also ceased to exist; 
from her coming of age to her marriage all the 
relations she may form are relations of contract. 
So too the status of the Son under Power has no’ 





.exeeptlQiis.' are exceptions . of that- stamp wnicn. 
illustrate the mie. The child before years of dis- 
cretionj - ■ the orphan under ■ guardianship, _ the 
sdiiidged lunatic, have all their capacities and in- 
^.eapacitieS'. regulated by the Law of Persons,., But 
why? The reason is differently expressed in the 
'-conventional language of different systems, but in 
substance it is stated to the same effect by ail. 
The great majority of Jurists are constpt to the 
■ principle ■ that ■ the ■ . class es of . persons- j ust 
tioned are subject to extrinsic control on the 
single ground that they do not possess the faculty 
of forming a judgment on their own interests; m 
'O'ther -words, that .they are wanting ..in., the 
essential of an engagement by Contract. 

. The word Status may be usefully employed to 
construct a formula expressing the law of pro- 
gress thus indicated, which, whatever he its value, 
leems to me to be sufficiently ascertained. All 
the forms of Status taken notice of in the Law ot 
'Si Persons'', were der from, and to ; some ^extent; 
are still coloured by, the powers and privileges 
anciently residing in the family. If then we 
employ Status, agreeably with the usage of 
best writers, to signify these personal conditions 
. only,, and avoid applying the term to such con- 
ditions as are the immediate or remote result of 
agreement, we may say that the movement of the 
progressive societies has hitherto been a move- 
' ment /row 8tatu$ to Contract, 
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11 an attempt were made to demonstrate in.' Eng- 
land the superiority of the historical method of 
investigation to the modes of inquiry concerning' 
Jurisprudence which are in fashion among us^ no 
department of Law would better serve as an ex-' 
ample than Testaments or Wills. Its capabilities' 
It owes to its great length and great continuity.*:' 
At the beginning of its history we find ourselves'' 
in. the very infancy of the social state surrounded 
, by, conceptions which it requires some eilort' 'of' 
mind to realise in their ancient form; while her© j.' 
at the other extremity of its line of progress,' w© 
are. in the midst -of 'legal notions which are nothing 
,' more, than those 'sam.0 conceptions disguised " by 
the 'phraseology and by the •habits of 'tho'ugM' 
which belong to . modern times , and ' exM'biting ' 
therefore a difficulty of another hind, the difficulty 
of believing that ideas which form part of our 
everyday mental stock: can really 'Stand, in:need'Ot' 
..analysis - and examination. .The growth " of the • 
'.'Law ,,of Wills - between these . extreme points' can 
be traced with remarkable distinctness. It was 
.much less interrupted at the epoch of the birth 
■ of feudalism, .than , ' the , history ' . of most ■ other 
branches of law. It is, indeed, true that, as 
regards all provinces of jurisprudence, the break 
caused by the division between ancient and 
modern ' Mstory, or in other words by the dis- 
solution of the Boman empire, has been very ' 
greatly exaggerated. Indolence has disinclined' 
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to exist in the history of other proYinces of Juris* 
prudence. The Jurisdiction over one class of Wills 
was delegated to the Ecclesiastical Courts ^ which 
applied to them 5 though not ' always intelligently 
the principles of Eoman jurisprudence; and^ 
though neither the courts of Common. . Law ...mor :' 
the Court of Chancery owned any positive ■■obiiga* : 
tion to follow the Ecclesiastical tribunals; they/', 
could not escape the potent influence of a 'system// 
of settled rules in course of application ' by / theirs 
side. The English law of testamentary successioii/' 
to personalty has become a modified form' oi/'thS'.: 
dispensation under which the inheritances- // of". 
Boman citizens were administered. : 

It is not difficult to point out the extreme differ- 
ence of the conclusions forced on us . by the/ Ms--/ 
torical treatment of the subject . from - those- to.'^ 
which we are conducted when ^ without the.' helf.^ 
of history, we merely strive to' analyse, our. -pf ml;/ 
facia, impressions. I suppose there is mobody:.. who y.-/ 
starting- from the.-pop.ular- or. -even the. legal. -con*.; 
oeption'of' a Will, would not, imagine that . certain.'/ 
qualities are necessarily attached to it. He would, 
say, for example', : that, a .Will . neeessariy 
effect at death only — that it is secret, not known 
as a matter of course to persons taking 'interests 
under its provisions— that it is revocahhf ,Lb* 
always capable of being superseded by a new act 
of testation. Yet I shall be able to show that 
there was a time when none of these character-, 
Isties belonged to a Will. The Testaments from ' 
which our Wills are directly descended at ffrsk 
took effect immediately on their execution; they' 
were not secret; they "were not revocable. Eew, 
legal agencies are, in fact, the fruit of tnora com-,, 
piex historical agencies than that by which 
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man's written intentions control the postimmons 
diSBOsition of iiis goods. Testaments very slomj 
anri gradually gathered round them the qualities 
I have mentioned; and they did this from causes 

■ ■Slid' under pressure of events which may be called 

. casiiaij or which at any rate have no interest for 
"'iiB' at present, except so far as they have afected 
/■,.the^.Mstory of law. . ' . ■ ' 

At a time when legal theories were more abun- 
"' dant ■"than, at present — theories which, it is true^ 
were for the most part gratuitous and premature 
enough j but which nevertheless rescued Juris* 
prudence from that worse and more ignoble con* 
ditioix, not unknown to ourselves, in which 
nothing like a generalisation is aspired to, and law 
is regarded as a mere empirical pursuit— it was 
■the fashion to explain the ready and apparently 
• which we have of certain 

' qualities in a Will, by saying that they were 
natural to it, or, as the phrase would run in full, 

^ attached to it by the Law of Nature. Nobody, 
I imagine, would aSeet to maintain such a doc- 
trine, when once it was ascertained that all these 
characteristics had their origin ^ within historical 
memory; at the same time, vestiges of the theory 

■ of • wMoii the doctrine is an offshoot, linger in 
forms of expression which we all of us use and 

■■ perhaps scarcely know how to dispense with. I 
may illustrate this by mentioning a position 
common in the legal literature of the 17th cen- 
tury. The jurists of that period very commonly 
assert that the power of Testation itself is of 
Natural Law, that it is a right conferred by the 
Law ol'iiNature. Their teaching, though all^per- 
sons ihay not at once see the connection, is in 
substance followed by those who affirm that the 
. - ' . % . 
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xigkt of . dictating or controlling : ■ the pGstlnimoiiS' 
disposal of property is a nocessary orv naturai^ w 
sequence of the proprietary rights 'tliems'eives<i' 
And every student of teehnical Jurisprudence; 
must have come across, the same ' view, clothed 
in the language of a rather different school,,' .W'hich* 
in its rationale of this department of lawy treats 
succession ex testamento as the mode of devolu-. 
tion which the property of deceased persons- ought' 
primarily to foliow, and then proceeds to . account; 
for succession ah intestaio as the inoidenta! pro-;' 
vision of the- lawgiver for the discharge of .-a ■ 
function which v/as only left unperformed" through' 
the neglect, or misfortune of the deceased ■ pro-'" 
prietor. These opinions are only expanded lorms-^ 
of the more compendious doctrine .that 'Testa-" 
mentary disposition is an institution of the . Law 
'.of Nature. ,,It is' certainly never quite sale'.; ^'' to 
pronounce dogmatically as to the range of ..asso-.: 
.elation embraced, by modern .minds , whea-ihey^. 
reflect on .Nature and her Law;." but I believe 
most .persons, who affirm, that the. Testamentary 
.power;. is of Natural Law, may be taken ".to .imply- 
either that, as a matter of fact, it is .universal, ".or" 
that nations are prompted to sanction it by an 
original instinct and impulse. With respect to 
the first of these positions, I think that, when 
explicitly set forth, it can. never be seriously; oon--'.^ 
tended for in an age which has .seen : the. . severe'" = 
restraints imposed on the Testamentary Power by 
the Code Napoleon ^ and has witnessed the steady 
multiplication of systems 'dor which the French 
codes have served as a model. To the second- 
assertion we must object that it is contrary to 
the best-ascertained facts in the early history of 
law, and J venture to affirm generally that,, in -all ' 
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indigenous societies, a condition of jurisprudence' 
'invwbioli Testameiitary privileges are not alioived, 
or rather . not contemplated, has preceded that 
■.later, , staffs ' of legal development in which the 
■merev will of the proprietor is permitted under 
more or: less of restriction to override the claims 
of ' Ms .kindred in blood. ■ 

■', The ■conception of a Will or Testament cannot 
be eonsiderad by itself. It is a member, and not 
■the first, of a series of conceptions. In itself a 
:,Will is" simply the instrument by which the inten- 
Mon of .the testator is declared. It must be clear, 
:T, think, that before such an instrument takes^ itS' 
turn for discussion, there are several preliminary 
■points" to be examined — as, for example, what is 
or- interest, which passes" 
from a de'ad.man on his decease? to whom and in 

■ what form does it pass? and how came it that the 
dead were allowed to control the posthumous dis- 
position of their property? Thrown into technical 
danguage, .th@ dependence of the various coacep- 
.■^.tions wMeh coM to the notion, of a Will is, 
thus expressed. A Will or Testament, is an instru- 
-ment^: by which the devolution of an inheritance , is 

■ prescribed. ■■ Inheritance is a form, of universal 

succession. A universal succession is a succession 
-to w^unmefsitas juris, or university . of rights, and 
duties. Inverting this order w@ have therefore to 
inquire what is a universitas juris; what is a 
universal^^ a is the form, of univer-' 

■'S-ah ■^succession which - is called an ■. inheritance... 
■'■And there are .. also two further questions, inde- 
pendent to some extent of the points I have 
mooted, but demanding solution before the sub- 
■ject of Wills can be e^diausted. These are, how 
came’ an inheritance to be controlled in any case 



ANCIEF 


by the testator’s volition j and wiiai is tbe nature 
of the instrument by which it came to be eon- 

troiled? 

The first question relates to 
juris; that is, a university (or bundle):' 'oi.'.right^^^^^ 
and duties. A universitas juris is a coilectionvol ' 
rights and duties united by th© single ^circuin-: 
stance of their having belonged at to; 

some one person. It is, as it wer©',-:; the.'.' ''legal 
clothing of some given individual. It is:. H'Ot'.. 
formed by grouping together any rightS'....and,:"»f 
duties. It can only be constituted by taking ail 
the rights and all the duties of a particular person. 
The tie which so connects a number of rights of 
property, rights of way, rights to legacies, ^duties' 
of specific, performance, debts, obligation's ^ ''to ,. co'm-.- 
pensate wrongs — which so connects all these legal 
privileges and 'duties together as . -to: constitute.' 
them a universitas juris, is the fact of their having 
attached to some individual capable of exercising 
them. Without this fact tliere is no university of 
rights and duties. The expression univefsUm 
juris is not classical, but for the notion Juris- 
prudence is exclusively indebted to Koman law; 
nor is it at all difficult to seize. We must endea-^ 
vour to collect under one conception th© whole set 
of legal relations in which each one of us stands to 
the rest of the world. These, whatever be their 
character and composition, make up together a 
universitas juris ; and there is but little danger of 
mistake in forming the notion, if we are only 
careful to remember that duties enter into it quite 
as much as rights. Our duties may overbalance 
our rights. A man may owe more than he is 
worth, and therefore if a money value is set oxi' 
his collective legal relations he may be wlmt is^ 
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called insoiv0n,t. But for all that the entire group 
of rights and duties which centres in him is not 
Ahe dess a ‘ Juris uni versit^^ . ^ 

come : next to a ‘ universal succession.* A, 
''nniversai succession is a succession ■ to a univer^. 
mMs: juris. It occurs when, one man is investetl., 
with the legal clothing of another, becoming at 
the same moment subject to all his liabilities^ and , 
entitled to all his rights. In order that the univer- 
sal succession may be true and ■ perfect, . the 
devolution must take place uno ictu, as the jurists 
phrase it» It is of course possible to conceive one 
, man acquiring the whole of the rights and duties 
of .another at different periods, as for example by 
successive purchases; or he might acquire them in 
different capacities, part as heir, part as pur- 
■; chaser, part as legatee. But. though the group of 
rights and duties, thus made' up should in iact., 
■am.ount . to the whole legal personality of a par- 
: ticular individual, the: acquisition would not be a: 
'universai succession. " , In order ' that . there may be 
a true universal succession, the transmission' must : 
ba such as to pass the. whole aggregate of rights 
■aiid' duties at the same moment- and in virtue of 
the same legal capacity in the recipient. The 
notion of a universal succession, like that of a 
juris universitas, is permanent in jurisprudence, 
though in the English legal system it is^ obscured 
by the great variety of capacities in which rights 
are acquired, and, above all, by the distinction 
between the two great provinces of English pro- 
perty, ‘ realty ’ and * personalty.’ The succes- 
sion of an assignee in bankruptcy to the entire 
property of the bankrupt is, however, a universal 
succession, though as the assignee only pays debts 
to the extent of the assets, this is only a modified 
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form of thB primary notion. Were it common 
/among us for persons to take assignments of all 
a man’s property on condition of "paying ' all'': W 
debts j siieb transfers would ' exactly resemble the 
universal successions known to the oldest 'B'dniaa' 
Law. When a Eoman citizen adrogated ' a mn^ 
i.©. took a man not already under Patria ■ Po'tes- 
tas, as Ms adoptive child j he succeeded univer- 
sally to the adoptive child’s estate, i.e. he took' 
ail the property and became liable for ail: the" 
obligations. Several other forms of universal suc'-'' 
cession appear in the primitive Roman Law^" but" 
infinitely the most important and th© ' ■ m'Ost " 
durable of ail was that one with which -we" 'are ' 
more immediately concerned, Hsereditas or 
heritanee. Inheritance was a universal' siicces'-' 
sion occurring, at a death. The universal 'suc- 
cessor', waS' Hseres or Heir. He stepped 'at 'onoe' 
into- all the rights and aU- the duties , of' the' -dead'' 
man. He was instantly clothed with his, entire 
legal person, and I need scarcely ■ add' that' the' 
■s.pecial character of the Hseres remained- the same'l' 
whether- he .was named by: a Will or" wh©ther-"'ht" 
took on an Intestacy, The term H^res is no 
m,ore emphatically used of the Intestate than of 
the Testamentary Heir, for the manner in whicli 
a man became Hseres had nothing to do v/ith the 
legal character he sustained. The dead man’s < 
universal successor, however he became so, 
whether by Will or by Intestacy, was his Heir, 
But the Heir was not necessarily a single person., 
A group of persons considered in law as a single 
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Eixrediim esi successio in universum jm quod 
defunctm hahuit {‘ an inheritance is a succession 
' to'^tfae- entire lega position of ,a deceased man ). 
The notion was that/though the physical person , 
of' the deceased had perished, his^legal personality 
survived and - descended unimpaired on his Heir 
or GO“heirs, in whom his identity (so far as the 
law was ' concerned) was continued. Our ^ own 
'law% in constituting the Executor or Administra- 
: tor ' the representative of the deceased to the 
extent of his personal assets, may . serve as an 
■■ illustration of the theory from which it emanated, 
.■hut, although it illustrates, it does not explain it. 
'■The view' of even the later Boman Law required 
- a-'closeness of correspondence betw^een the position 
:"df - the ^^ deceased and of Ms Heir which is no 
'feature" of an English representation*, ■ and in the- 
'primitive jurisprudence everything turned on fche, 

■■ continuity ■ of succession. Unless provision w*as, 
-made in -ke wffl for the instant devolution of the 
' ■■testator’s rights and duties on the Heir or Co- 
heirs, the testament lost all its effect. ^ , 

■ ■ M Testamentary jurisprudence, as in, 

"the later Roman la-w, the object of first import-; 

' ance is the ■ execution of the testator s intentions. 

In the ancient law of Rome the subject of corre- 
" spo'nding • carefulness was ■ the bestowal of . the. 
"-■Universal Succession. One of these rules seems 
to our eyes a principle dictated by common sense, 
while the other looks very much like an idle 
crotchet. Yet that without the second of them the 
first would never have come into being is as 
certain as any proposition of the kind ca-n be. 

In order to solve this apparent paradox, and to 
bring into greater clearness the train of ideas 
which I have beeii qpdeavcrirmg to indicate, I 
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must borrow the results of the inquiry which was 
attempted in the earlier portion of the preceding 
chapter.- We saw on© peculiarity invariablj^'' -dis- 
tinguishing the infancy of society. Men are re- 
garded and treated;, not as individuals, but always 
as members of a particular group. Everybody is 
first a oitizen, and then,, as a citizen^/^fievis-.'a 
member of his order— of an aristocraeyor.a^dernbi 
cracy, of an order of patricians or plebeians; or, in 
those societies which an unhappy fat© has afflicted 
with a special perversion in their course- of' 
development, of a caste. Next, he is a member of 
a gens, house, or clan; and lastly, he is a member 


most personal relation in which he stood ; ^ nor, 
paradoxical as it may seen, was he ever regarded- 
as himself, as a distinct individuaL His in- 
dividuality was swallowed up in his familv. i 
repeat the definition of a primitive society given 
before. It has - for its units, not individuals, but 
groups of men united by the reality or the fictlDD 
of blood-relationship. 

It is in the peculiarities of an undeveloped' 
society that we seize the first trace of a universal 
succession, .Contrasted with the organisation ot 
a modern state, the commonwealths of primitive 
times may. be fairly described as consisting of a 
number of little despotic governments, each per- 
fectly distinct from the rest, each absolutely con- 
trolled by the prerogative of a single monarch, 
iiut though the. Patriarch, for we must not 
call Mm the Pater-familias, had rights thus , exten- 
sive, it is impossible to doubt that he lay under an 
equal amplitude of obligations. If he foyerned 
i|e. family, it was for its behoof. If he waa,lora 
of its possessions, he held them as trustee for his 
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cIiiMren aod kindred* ’ He had no prmlege or 
position'' distinct from that- conferred on him by, 
Ms ' relation to the petty commonwealth which he 
gOTerned. The Family, in fact, was a Corpora- 
and he was its representative or, we might 
.'almost "say, its Public officer. He enjoyed rights 
S'nd stood under duties, but the rights and the, 

: 'duties were, In the contemplation of his fellow- 
: citizens and in the eye of the law, quite as much, 
those 'ul the collectiva body as Ms own. Let us 
consider for a moment the effect which would, be 
:'produoed 'by the death of such a representative,. 
Tn the:' eye of the law, in the view of the civil, 
magistrate, the demise of the domestic authority 
would be a perfectly immaterial event. The pp- 
' son ..representing the collective body of the familj' 
arid"' primarily responsible to municipal jurisdic-. 
"tion would bear a. different name; and that would 
.'be all. The rights and obligations which attached 
to the deceased head of the house would attach, 
without breach of continuity, . to his successor ; 
for, in point of fact, they would be the rights and 
obligations of the family, and the farnily had the 
distinctive characteristic of a corporation ’that it. 
never died. Creditors would have the same renie- 
'dIeS' against the new chieftain ,as against the, old,, 
.ffir th®: habiiit^ being that of. the still , e,xistin,g 
family would be absolutely unchanged. All rights 
available to the family would be as available alter 
the demise of the headship as before ii^except 
that the Corporation would be obliged — ^if indeed 
language so precise and technical can be properly 
used of these early times — ^would be obliged to 
gue under a slightly modified name. 

The history of jurisprudence must be followed m 
Its whole course, if we are to understand how 
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.gradually and tardily society 
the component atoms of wMeii' it: is. now' 'consti-' 
tuted—by what insensible gradations the ' relation 
ol mp to -man substituted itself for tbe relation of 
the individual to Ms family and' of families '" to" 
each other. The point now' to be attended :to'' is' 
that even when the revolution had' apparently: 
quite accomplished itself, even when the magis- 
trate- had in great measure assumed the place"":'o'f '■ 
the Pater-familias, and the civil tribunal "■ sub--" 
, stituted itself for the domestic forum, nevertheless 
the whole scheme of rights and duties aclminis'-:" 
tered by^the judicial authorities remained shaped' 
by the influence of the obsolete privileges , and 
coloured in every part by their reflection. There " 
seems -little question that the devoliition of tlie - 
■ Univefsitas Juris, so strenuously insisted uponhy" 
- the, Eoman Law as the first condition of a testa-"" 
. ■mentary or mtestate succession, was" a feature, 
of .the older form of - society which rin Ai^ -’-g .-.TYaffldg . 
had, be.en unable to dissociate from ..the -"new,' 
though with that newer phase it had no true or 
proper connection. It seems, in truth, that the 
.„.proionga-tion of a man,]s legaL;esisterioe in':lii'S ..fieir, 
,.,.or..in^a group of co-heirs., is neither .-m.ore.' nor..- Ie3.s.'. 
than a characteristic of the family transferred by a 
fiction to the individual. Succession in corpora- 
tions, is,- necessarily universal, and the. family was" 
a corporation. ■ Corporations .never die. The dece'ase"-- 
of individual members makes no difference to the 
collective existence of the aggregate body, and 
does not in any w^ay affect its legal incidents, its 
faculties or liabilities. Now in the idea of a 
Roman universal succession ail these qualities of., 
a corporation seem to have been transferred to 
th^ citizen. His physical death is 
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exercise.', ao effect on the legal position 
wMcii: ii.0 filled j .'- apparently on the principle that 
■that'' position ■ is to be adjusted as closely ■ as 
possible -to the analo'gies. of - a. family,, which, in 
its ■' corporate ^ character, was not „of course liable, 
to physical extinction. , , ■ ' 

i observe that not a few continental jurists have 
much difficulty in comprehending the nature of 
the connection between the conceptions blended 
iii-a universai succession, and there is perhaps no 
topic in the philosophy of jurisprudence on which 
"their speculations, 'as a general rule, possess so 
little ''waiue. ' But the student of English law 
' ought to be in no danger of ■ stumbling at the 
'analysis of the idea which we are examining. 
■'Much light is east upon it by a fiction in our own. 
'"system with which ail lawyers are familiar. Eng- 
Ish ..lawyers classify corporations- as 'Corporations, 
aggregate and Corporations sole. A Corporation: 
aggregate is . a true Corporation, but a Corpora- 
■tion-'Soie is an individual, being. a member of a 
'serie'S of individuals, who is invested- by a fictioii 
: with the qualities of a Corporation. I need hardly 
■■■oite ' the . King or .-the ■ Parson of' a Parish as, in- 
stances of Corporations sole. The capacity or 
''Office is here considered apart from the .particular 
person ' who from time to time may occupy ^it, 
and,'' this capacity being perpetual, the series of: 
indi’viduals who fill it are clothed with the leading 
attribute of Corporations — Perpetuity. Now in 
'th©' "older theory' of Roman Law the ' individual 
bore -tO'' the ■ family precisely, the sam,e relation 
which in the rationale of English jurisprudence 
>■0' 'Corporation- sole bears to -a Corporation aggre- 
-■'gate;' ' The derivation and association of - ideas are- 
©xactly the same. In fact, if w© say to ourselves 
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.. .tlaat for. purposes of Boman Testamentary . Juris- 
prudence each indmdual citizen was a Corpora- 
tion soley we shall not only^ realise the Ml con- 
ceptio,n of an inheritance, but have .constantly':' at 
command the clue to the assumption, in .which it 
O'riginated. It is an axiom with us that the Eing'^ 
never dies, being a Corporation, sole. '■ His capa- 
cities are instantly •filled ■ by his successor and 
the continuity of dominion is not deemed to have 
been interrupted. With the Romans it seemed' an' 
equally simple and natural process., to eliminate ■ 
the fact of death from the devolution of niglits> 
and obligations. The testator lived on in Ms'iielr ' 
or in the group of his co-heirs. 'He was' in'"iaw' 
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for suggestiBg a doubt wliicli will press on ns with 
greater force' the further we plumb the depths of 
.this' ''^subjeet.j — -whether wills would ever have 
.come into ''being' .at 'all if it had not been .for these, 
'remarhabie'" ideas connected with universal suc- 
■ces'sioiii ...^!f'estamentary law is the application of a. 
"pfiaeiple which ma'y be explained on a .variety.. of 
:pM'io.sopMcal hypotheses aS' plausible as they are 
gratuitous; it is interwoven with every part of 
'/modern ^ society, and it is defensible on the 
broadest grounds of general expediency. But the 
'■warning can never be^too often repeated, that, the, 
■■'grand ■ source of mistake in questions .of .juris- 
"nrudenca ' .is the impression that those reasons 









the whole Law of Testamentary and Intestate 
succession is circling. .The Enflinching' stemnsss^^ 
of 'the Roman law in enforcing compliance.' with 
the governing theory would in itself suggest 'that:.' 
the theory grew out of something in the ''primitive 
constitution of Roman society; but we may push 
the proof a good way beyond' the presumption. :: 'it: 
happens that several technical expressions j dating' 
from the earliest institution of Wilis at Rome 
have been accidentally preserved to us. We , have 
in Gaius the formula of investiture by which the'' 
universal successor was created. We have- ..the:'': 
ancient name by which the person' afterwards:' 
called Heir was at first designated. We ' htwe 
. further the text of the celebrated, .clause in the 
Twelve- Tables by which the Testamentary powen 
was expressly recognised, and the clauses 'regu* 
.lating Intestate Succession, have also -been . pre- 
.served. ■ .All .these archaic phrases have' one salient- 
pecuiiari.ty..'- They, indicate that what passed- from^ 
the Testator to the Heir was the Family^ that is^ 

.: the .aggregate, of rights and -duties, contained. '.in:- 
the Patria Potestas and growing out of it. The 
material property is in three instances not men- 
tioned at all; in two others, it is visibly named 
as an adjunct or appendage of the Family, The 
original Will,, or Testament was therefore. '■-.an .m-i-: 
str ament, or (for it w^as probably not at first in 
writing) a proceeding, by which the devolution of 
the Family was regulated. It was a mode of 
-declaring who was to have the chieftainship, in 
succession, to . the Testator. When Willa are 
understood to have this for their original object, 
■:We see at once how it is that they came to be 
connected with one of the most curious relies of 
ancient religion and law, th© mom^ or Family 
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Rites » These sacra were the Roman- form of an 
iiistitution ^ which shows itself , wherever . society 
has -not: wholly s itself free from its prinii- 

':'tive/: eiothm.g.' . They- hre the ■ sacrifices , and cere- 
monies by which the brotherhood of the family ds 
■commemorated, the pledge and- the witness of its 
perpetuity. Whatever be their nature, — ^whether 
it -be true or not that in all cases they are. the 
worship of some mythical ancestor, — they are 
everywhere employed to attest the sacredness of - 
the family-relation ; and therefore they acquire 
'prominent significance and importance, whenever 
the " continuous' existence of the Family is endan- 
'■gered-hy a- change in the person of its chief. 

: Accordingly s we hear most about them in con- 
-neetion - with demises of domestic sovereignty. 
Among the Hindoos, the right to inherit a dead 
man’s property is exactly co-extensive- with the 
duty -^of performing his obsequies.' If the ■. rites 
are^^Bot properly performed or not performed by 
the proper person, no relation is considered as 
established between the deceased and anybody 
■surviving "him, the Raw of Succession does not' 
:apply5 ;' and nobody can inherit the property. 
Every' great event in the life of a Hindoo seems 
to"'be regarded: as leading up to and bearing upon 
these solemnities. If he marries, it is to have- 
children who may celebrate them after his, death;... 
if' he has no children, he lies under the strongest 
obligation to adopt them from another family, 
^*'‘ 'With Hindoo doctor, ‘* tO' 

the funeral cake, the water, and the solemn sacri- 
fice'.’ ■' : The.. sphere preserved to the Eoman , .aa.cm, 
in the time of Cicero, was not less in extent. It 
embraced Inheritances and Adoptions. No Adop- 
tion was allowed to take place without due pro- 
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vision for the sacfffi of the family from which the 
adoptive son was transferred, ^ and no. ,Testainei?.:t;.v:: 
was allowed to distribute an Inheritance without a 
strict apportionment of the ejKpenses, of-these, cere-;. ,,; 
monies among the different co-heirs The, .differ.-,:,,.', 
enoes between the Boman law at this epoch when 
we obtain our last glimpse of the 8QCf(i'^ and ,tlie ,,: 
existing Hindoo system j are most-instructive*,. 
Among the Hindoos ^ the religious element in. 
has acquired a complete predominance. Hamily,::,, 
sacrifices have become the keystone of ^all . thei 
Xiaw of Persons and much of the Law of Things,*;,., 
They have even received a monstrous ext6BSio.n<|..,:, 
for it is a plausible opinion that the. self “immoia* ,;, 
tion of the widow at her husband’s lunerals., 
practice continued to historical times - 
Hindoos j and commemorated in the traditions^ of 
several Indo-European races, was'„ .an ^„additipE„:v 
^-grafted on the. primitive .sacra, under, the influence : 
of the impression, which alw^ays accompanies the 
idea of sacrifice, . that - human, hlood,.; Is. the ,,xn,ost ;, 
precious of all oblations. With the Homans oh 
the contrary, the legal obligation and the religious 
duty have ceased to be blended. The necessity of 
solemnising the sacra forms no part of the theory 
of civil law, but they are under the separate juris- 
diction of the College of Pontiffs. The letters of 
Cicero to Atticus, which are MI of allusions to 
them, leave no doubt that they constituted an 
intolerable burden on Inheritances; but the point 
of development at which law breaks away from, 
religion has been passed, and we are prepared ^ 
for their entire disappearance from the later Juris** 
prudence. 

In Hindoo law there is no such thing as -a true 
'Will. The place filled by Wills is occupied ^by 
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.-Adoptioas,*. .V We can . now see . the relation of the 
:',:!I'estaiBentary Power to the Eacnlty of .Adoption^' 
:::::,and;the; reason ' why the exercise, of either of them 
could call up a pecuiiar solicitude for the per- 
,.;::form.anee of t,he sacra. Both, a Will and an Adop- 
tion threaten a distortion of the ordinary course 
;. ,0.1 .' Family descent j but they are obviously contri- 
vances for preventing the descent being wholly 
. interrupted j , when, there is no succession of 
kindred . to carry it on. Of the two expedients 
AdoptioHj the factitious creation of blood-relation- 
ship, is the only one which has suggested itself 
to the greater part of archaic societies. The 
■■Hindoos; have indeed advanced one point on what 
was doubtless the antique practice, by allowing 
the^widow to adopt when the father has neglected 
to do so, and there are in the local customs of 
Bengal some faint traces of the. Testamentary 
powers. But to the Romans belongs pre-emin- 
ently the credit of inventing the Will, the institu- 
tion which, next to the Contract, has exercised 
the greatest influence in transforming human 
society. We must be careful not to attribute to it 
in its earliest shape the functions which have 
attended it in more recent times. It was at first, 
not a mode of distributing a dead man’s goods, 
but one among several ways of- transferring the 
representation of the household to a new chief. 
The goods descend no doubt to the Heir, but that 
is only because the government of the family 
carries with it in its devolution the power of dis- 
posing of the common stock. We are very far as 
yet from that stage in the history of Wills in 
which they become powerful instruments in 
modifying society through the stimulus they give 
to the circulation of property and the plasticity 

M 
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they produce in proprietary rights. No such 
consequences as these appear in fact to have 
been associated with the Testamen.tary power 
even by the latest Boman,; lawyers. It will be 
found that Wills were never looked upon in the 
Boman community as a contrivance lor parting 
Property and the Family, or for creating ^ a. variety:" 
of miscellaneous interests, but rather as a^niBanSi 
of making, a better provision for the members " ofr 
a household than could be secured through the.' 
rules of Intestate succession. We may' suspect:, 
indeed that the associations of a Roman /with. tha.' 
practice of will -making were extremnly.: diferenfc 
from those familiar to us novradays. The habit 
of regarding Adoption and Testation as modes ". of ": 
continuing the Family cannot but have had some- 
thing' 'to do ■■with the singular , laxity .of' : Boman:., 
notions as to the inheritance of sovereignty. It is 
impossible not to see that the succession of the 
early Roman Emperors to each other was con- 
sidered reasonably regular, and that, in spite of ail 
that had occurred, no absurdity attached to the 
pretension of such Princes as Theodosius or Jus- 
tinian to style themselves Csesar and Augustus. 

W the phenomena of primitive societies 
emerge into light, it seems impossible to dispute 
a proposition which the jurists of the 17th cen- 
tury considered doubtful, that Intestate Inherit- 
ance is a more ancient institution than Testa- 
mentary Succession. As soon as this is settled, a 
question of much interest suggests itself, how 
and under what conditions were the directions of 
a will first allowed to regulate the devolution of 
authority over the household, and consequently 
the posthumous distribution of property. The 
difi^eulty of deciding the point arises from the 
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rarit j ^ of Testamentary power in archaic com- 
munities* It is doubtful whether a true power 
of testation was known to any original society 
except the Boman* Kudimentary forms of it 
occur here and there j but most of them are not 
exempt from the suspicion of a Boman origin* 
The Athenian will wasj no doubt, indigenous, but 
then, as will appear presently, it was only an 
inchoate Testament. As to the Wills which are 
sanctioned by the bodies of law which have 
descended to us as the codes of the barbarian 
conquerors of Imperial Borne, they are almost 
■certainly Boman. The most penetrating ■.German, 
critioism has recently been directed to these leges 
Barharomm^ the great object of investigation 
being, to detach those portions of each system 
which formed the customs of the tribe in its 
original home from the adventitious ingredients 
which were borrowed from the laws of the 
Bomans. In the course of this process, one 
result has invariably disclosed itself, that the 
ancient nucleus of the code contains no trace of 
.a Will. Whatever testamentary law exists, has 
been, taken from Boman jurisprudence. Similarly, 
ihe rudimentary Testament which (as I am in- 
’formed) the Eabbinical Jewish law provides for, 
has been attributed to contact with the Bomans. 
The 'only form of ^ testament, not belonging to a 
.Roman or Hellenic society, which can reasonably 
■be supposed indigenous, is that recognised by the 
nsages^ of , the province of Bengal *, and the testa- 
ment of Bengal is only a rudimentary .Will. 

■ The' evidence, however, such as it is, seems to 
point to the conclusion that Testaments are at 
first only allowed to take effect on failure of the 
persons entitled to have the inheritance by ^ right 
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of blood genuine or fictitious. Tlius s ^ wlien 
Atbenian citizens were empowered for first 
time by the Laws of Soion to execute Testaments j :' 
they were forbidden to disinfierit their direct male 
descendants. So, too, the Will of Bengal ' is ; only 
permitted to govern the succession so far as it: 
is consistent with certain overriding claims of the 
family. Again, the original institutions of the 
Jews having provided nowhere for the privileges' 
of Testatorship, the later Eabbinicai juris- 
prudence, which pretends to supply the casus 
omissi of the Mosaic law, allows the ' Power, of 
Testation to attach when all the kindred entitled 
under the Mosaic system to succeed have • failed 
or are undiscoverabie. The limitations by which 
the ancient German codes hedge in the . testa-:, 
mentary jurisprudence .which has : been incor- 
porated with them . are also significant, and: point, 
in the same .direction. It, is the peculiarity of: 
most of these German laws, in the only shape in 
which we know them, that, besides the allod or 
domain of each household, they recognise several 
subordinate kinds or orders of property, each of 
which probably represents a separate transfusion 
of Boman principles into the primitive body of 
Teutonic usage. The primitive German or 
allodial property is strictly reserved to the 
kindred. Not only is it incapable of being dis- 
posed of by testament but it is scarcely capable 
of being alienated by conveyance inter vivos. The 
ancient German law, like the Hindoo juris- 
prudence, makes the male children co-proprietors 
with their father, and the endowment of the 
family cannot be parted with except by the con- 
sent of all its members. But the other sorts of 
property, of more modern origin and lower dignity 
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liiaii the allodial possessions, are mucli more 
.■■easilf ; alienated than they, and follow much more 
lenient' . rules , of devolution. Women and the 
■descendants of womeil succeed to them, obviously 
■.on. ''the .principle that , they ■ lie outside the .sacred 
.precinct of ■the Agnatic brotherhood. ■. Now, it is 
■on.:. : these last descriptions of property, . and on 
..these" 'only, that the Testaments ' borrowed from- 
:Bom0 were' at first allowed to operate... . 

These few. indications may serve to lend addi- 
vtio.nal' plausibility to that w,hich in itself appears 
.:t.o be' 'the most probable explanation -of an ascer- 
■'‘talned. fact in the early history of Roman Wills, 
We have it stated on abundant authority that 
Testaments, during the primitive period of the 
Roman ■State, were executed in the Comitia 
'Gaiata, that is, in the Comitia Curiata, or Parlia- 
ment of '..the Patrician Burghers, of, Rom.e, when 
assembled for Private Business. .This mode ..of 
execution^ has been the source of the assertion, 
handed' down by one generation of civilians , to 
■another, ' that every Will at on© era of Roman 
history ' 'W^as a solemn legislative enactment. .- ..But 
there is no necessity whatever for resorting to^aii 
■'explanation which has the defect , of attributing' 
'far too -much .precision to the proceedings of the. 
ancient, assembly. The proper key ■tO:"the story 
'^-concerning the execution of Wills in the Comitia; 
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tlie Sttis the Nearest Agnate eame into their piacej^ 
that is, the nearest person or class of the kindred 
who was or might ha¥e been under the same 
Patria Potest as with the decelised. The third and 
last degree came next, in which the inheritance 
devolved on the gentiles, that is on the collective: 
members of the dead man’s gens or House. The 
House, I have explained already, w’-as a fictitious 
extension of the family, consisting of .^11 Roman 
Patrician citizens who bore the same name, and 
who, on the ground of bearing the same name, 
were supposed to be descended from a common 
ancestor. Now^ the- Patrician Assembly called the 
Gomitia Curiata ' was , a Legislature in which 
Gentes or Houses were exclusively represented. 
It was a representative assembly of the Eomaa 
people, constituted on the assumption that the 
constituent unit of the state was the Gens. This 
being so, the inference seems inevitable, that the 
congnizance of Wills by the Gomitia was eon» 
neeted with the rights of the Gentiles, and was in- 
tended to secure them in their privilege of 
ultimate inheritance. The -whole apparent 
anomaly is removed, if w^e suppose that a Testa- 
ment could only be made when the testator had 
BO gentiles discoverable, or w-hen they waived 
their claims, and that every Testament was sub- 
mitted to the General Assembly of the Roman 
Gentes, in order that those aggrieved by its dis- 
positions might put their veto upon it if they 
pleased, or by allowing it to pass might be pre- 
sumed to have renounced their reversion. It is 
possible that on the eve of the publication of the 
Twelve Tables this vetoing power may hate been 
greatly curtailed or only occasionally and eapri- 
ciousiy exercised. It is much easisr,, however^ 
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to indicate the. meaning and origin of the juris- 
'.dietion ' .confided to the . Comitia . Calataji' than ^.to 
trace its gradual development , or progressive 
decay. 

The Testament to which the pedigree of all 
modern Wills may be traced is not, however, the 
..T0stam.6nt executed in the Calata Gomitia, but 
■another ■. Testament designed to compete ■ wdth it 
'.and. ...destined to supersede it. The historical im-, 
...pGrtaii.Ge of this early Roman Will, and^the lights 
■:it -casts :. on .much of ancient thought, will excuse, 
me for describing it at some length. 

When the Testamentary power first discloses 
;lts'eif'to us. in legal history, there are signs that, 
like almost all the great Roman institutions, it 
■was the subject of contention bet'ween the Patri- 
cians and the Plebeians. The effect of the poli- 
tical maxim, Plebs Genteni non habetj ‘ a 
Plebeian cannot be a member of a House was 
.entirely' to. excl ude the ■ Piebeian.s .from the . C.omitia ,. 
Curiata. Some critics have accordingly supposed 
...that.; a ..'..Plebeian, could not -have his'W-ill .read , or 
'-recited': .to. the Patrici^^^^ Assembly, and was- .thus, 
deprived of Testamentary privileges altogether. 
Others have been satisfied to point out the hard- 
ships of having to submit a proposed Will to the 
unfriendly jurisdiction of an assembly in which 
the Testator was 'not represented. Whatever be 
the true view, a form of Testament came into 
use, will eh has all the characteristics of a contri- 
•vance intended to evade some distasteful obliga- 
tion. ' The Will in question was a conyeyance 
inter vivos ^ a complete and irrevocable alienation 
of the Testator’s -family and substance to the 
person whom he meant to be his heir. The strict 
rules of Roman law must always have permitted' 





ANCIENT LAW 


soeli. . an alienation j but, when...' the"' transaction 
was intended to have a posthnmoijs^ effect » ' there' 

, may .have been disputes, whether it was'^" valid 'for 
.Testamentary purposes without' the .formal 'assent, 
of the Patrician Parliament. If' a difference' 'O'l 
opinion existed on the point between the 'two 
classes of the 'Roman population ^ it was extim' 
guished, with many other sources of heartburning'^: 
by the great Decemviral compromise. . .The .text": 
' of the Twelve Tables is still extant which "says'j. 
^ Pater familias uti de pecunid tuteldve tei 
legdssiii ita jus esto ' — a law which can hardly . 
have had any other object than the legaiisation^" 
■ of the Plebeian Will. 

It is,. well known to scholars that, centuries' 
after the Patrici,an. Assembly had ceased to be tho" 
legislature of the Roman State, it still continued' 
to hold, formal .sittings for the oonvenienee -of: 
private business. Consequently, at a period long 
subsequent to the publication of the Decern viral 
Law, there is reason to believe that the Comitia 
Calata still assembled for the validation of Testa« 
ments. Its probable functions may be best in- 
dicated by saying that it was a Court of Begis- 
tration, with the understanding however that the 
V/ills exhibited were not enrolled, but simply re- 
cited to the members, who were supposed to take 
note of their tenor and to commit . them to 
memory. It is very likely that this form of Testa- 
ment was never reduced to writing at all, but at 
all events if the WTll had been originally written, 
the office of the Comitia was certainly confined to 
hearing it read aloud, the document being re^ 
tained afterwards in the custody of the Testator, ■ 
or deposited under the safeguard of some religious’ 
corporation. This publicity may have been . one 
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of tlie incidents of tlie Testament executed in the 
; 'Comitia Calata' w brougM it into popular dis- 
'''iavoiir.,, .In the early years, of the Empire the 
. Comitia still held its* meetings., but they seem 
'.to '.have lapsed into the merest form^ and few 
or none, were probably presented at the 
periodical sitting. 

■ It 'is the ancient Plebeian Will — ^the alternative 
of the Testament just described — which in its 
remote eSects has deeply modified the civilisa- 
tion, of the .modern world. It acquired at Rome 
all the popularity which the Testament submitted 
:to.the Comitia Calata appears to have lost. ■ Tbs' 
"key to all its characteristics lies in its descent 
from the mane ipz'um, or ancient Roman convey- 
ance, a proceeding to which we may unhesita- 
tingly assign the parentage of two great institu- 
tions without which modern society can scarcely 
be; supposed capable of bolding together j the Con- 
tract and the Will. The manci'pium^ or as the 
word' would exhibit itse.lf in later Latinityj the 
Mancipation, carries us back by its incidents to 
the infancy of civil society. As it sprang from 
times long anterior, if not to the invention, at all 
events to the popularisation, of the art of writing, 
^gestures.,' symbolical acts, and solemn phrases' 
take the place of documentary forms, and a 
lengthy and intricate ceremonial is intended to 
call the attention of the parties to the importance 
of the transaction, and to impress it on the 
memory of the •witnesses. The imperfection too 
of oral, as compared with written, testimony 
necessitates the multiplication of the witnesses 
and' assistants beyond what in later times would 
be reasonable or intelligible limits. 

, 'The Roman Mancipation required the presence 
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first of all of the parties, the vendor and vendee, 
or we should perhaps rather say, if we are to use 
.modem legal language, the grantor .and ■graBitee.: 
There were also no less tllaii five witnesses; and 
an anomalous- personage, the Lihripens;,.^: 
brought with him a pair of scales to weigh ''.&©■ 
uncoined copper money of ancient Rome.-- The 
Testament' we are considering-— the Testainent: 
per m ei Ubrarn, ‘with the copper a'nd' the 
scales as it' long continued to be technioaly. 
called — ^was an ordinary Mancipation with '-no. 
change in the form and hardly, any . in ' words'* : 
The testator was the grantor; the five vs^ltnesses 
and the libripens were present; and the place of 
grantee was taken by a- person, known teehnically^ 
as the familice empior, the Purchaser of the 
Family, The ordinary ceremony of a Mancipa- 
tion was then proceeded with. Certain formal 
gestures were made and sentences pronounced. 
The Empfor familice simulated the payment of a 
price by striking the scales with a piece of money, 
and finally the Testator ratified what had been 
done in a set form of words called the “ Nun- 
cupatio or publication of the transaction, a 
phrase which, I need scarcely remind the lawyer, 
has had a long history in Testamentary juris- 
prudence. It is necessary to attend particularly 
to the character of the person called faniilicB 
empior » There is no doubt tliat at first he was 
the Heir himself. The testator conveyed to him 
outright his whole ‘ familia that is, all the 
rights he enjoyed over and through the family; 
his property, his slaves, and all his ancestral 
privileges, together, on the other hand, with all 
his duties and obligations. 

With these data before us, w© are able uote 
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several remarkable points in wMeh tbe -Manoipa» 
tory Testament, as it may be called, difiered in 
its primitive form from a modern, will.- As it 
amounted 'to a conveyance out-and-out of the 
Testator’s estate, it was not revocable, ■ There 
:‘::0oold.;;be..m of a power 'wbieh bad 

been exhausted. 

, - Again, it was not secret. The Famiiiae Emptor, 
being himself the Heir, knew exactly what his 
.Hghta- were, , and was aware that he was irrever- 
^ slbly entitled to the inheritance ; a knowledge which , 
the vioienoes inseparable from the best-ordered - 
ancient society rendered extremely dangerous. : 
:sBut- perhaps the most surprising consequence of 
:4Ms" relation of Testaments to Conveyances was 
the -immediate vesting .of the inheritance in the 
Jrleir. This has seemed so incredible to not a 
Jew. civilians, that they have spoken of the Testa- 
tor’s estate as vesting conditionally on the 
.Yestator’s .death, or as granted to., him -from. a. 
.■time uncertain, i.e. the death of the grantor. , But- 
down to the latest period of Roman jurisprudence 
yther'e' was a certain class ■ of transactions, which 
never admitted ox being directly modified by a 
condition, or of being limited to or from a point 
of time. In technical language they did not admit 
conditio or dies. Mancipation was one of them, 
and therefore, strange as it may seem, we are 
forced to conclude that the primitive Roman Will 
took effect at once, even though the Testator 
survived Ms act of Testation. It is indeed likely 
that Roman citizens originally made their Wills 
only in the article of death, and that a provision 
for the continuance of the Family effected by a 
man in the flower of life would take the form 
r^th^r of m Adoption than of a Wil}. Still w® 
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associated with them. The Testament was: 
necessarily written: at .first, it seems,. to., .have;: 
been invariably oral,, and,' even in later times,: the 
instrunient declaratory o£. the bequests was only, 
incidentally ■ connected with the Will., and. fonneci',: 
no essential part .of it. It bore in .fact. ..exactly,,, 
the same relation to the' Testament, as the 
deed leading the uses bore to the Eines,:;and 
Recoveries -of old Engiish law.,. .,■ or, ... :,as, . the..;., 
charter of feoffment bore to the feoffment itself*. 
Previously, indeed, to the Twelve Tables, no 
writing would have been of the slightest use, for 
the Testator had no power of giving legacies, and 
the only persons who could be advantaged by a_ 
will were the Heir or Co-heirs. But the extreme 
generality of the clause in the Twelve Tables soon 
produced the doctrine that the Heir must take 
the inheritance burdened by any directions which 
the Testator might give him, or, in other words, 
take it subject to legacies* Written testamentary 
instruments assumed thereupon a new value, as .a 
security against the fraudulent refusal of the heir 
to satisfy the legatees? but to the last it was at 
the Testator’s pleasure to rely exclusively on the 
testimonv of the witnesses, and to declare by 
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Will was literally a sale^ and the word * familiss 
vwhea: compared, with. the. phraseology in the Testa- 
..v.mentary : clause' in the Twelve Tables, leads .us to 
..some,, '■ .instructive, cor^lusions, ■* Eamilia % in 
, classical 'Latinity, means always a man’s slaves.. 
'.Here, however', and generally in . the language of 
'.' aneient 'Roman law, it includes all persons under 
Ms. Totestas, and the Testator’s material 'property 
or: substance is understood to pass as an adjunct 
..or, ; appendage of his household. Turning to the 
;.:"iaw of the T’welve Tables, it will be seen that it 
V'Speaks of totcle tei suce^ ‘ the guardianship of his 
.■ substance a form of expression which is the 
'■exact /reverse of the phrase just examined.’ There 
■does ■ not therefore -appear to be any mode of 
■/escaping' from the conclusion, that, -even at an- 
■©m.,„s,o comparatively recent as that- of the Decem- 
■ virM; denoting ‘household’ 

end/..: ‘ property,’ were blended ■:■ in the. current 
.... ^ phraseology. . If a. man’s household- had been 
spoken of as his property we might have explained 
•the expression as pointing to the extent of the 
:-Ratria=.;.. Potest as, .but, as the. interchange is reel- 
..■..procal.,:. we. -must allow that the form of. speech 
-, eame.s ../'US back, to that primeval period in which- 
■/property is .owned by the family, and the family 
is governed by the citizen, so that the members 
of the community do not own their property and 
their family, but rather own their property 
through' their family. 

At an epoch not easy to settle with precision, 
the Roman Praters fell into the habit of acting 
upon Testaments solemnised in closer conformity 
with the spirit than the letter of the law. Casual 
dispensations became insensibly the established 
practice,- till at length a wholly new form of Will 



AHCIENT LAW 


solemnities; and, the reform having been found 
advantageous, the article relating to it must have 
been again introduced by the Praator’s successor, 
and repeated by the next in office, till at length 
it formed a recognised portion of that body of 
jurisprudence which from these successive ^incor- 
porations was styled the Perpetual or Continuous 
Edict. ■■ On examining the conditions of a valid 
Praetorian Will ■ they ■ will be plainly seen to have 
been 'determined by the requirements of the Man- 
cipatory^ Testament,. .the innovating Prietor having 
obviously prescribed to himself the retention of 
the old formalities just so far as they^were war- 
rants of genuineness, or securities against fraud. 
At the execution of the Maneipatory Testament 
seven persons had been present besides the 
Testator. Seven witnesses were accordingly 
essential to the Prattorian Will : two of them cor- 
responding to the lihripenB and familiis empfor, 
who were now stripped of their symbolical char- 
acter, and were merely present for the" 'purpose 
of supplying their testimony, ISFo emblematic 
.ceremony was gone through; the Will was merely 
recited; but then it is probable (though not ab- 
solutely certain) that a written instrument was 
necessary to perpetuate the evidence of the Testa- 
tor *8 dispositions. At all events, whenever a 
writing was read or exhibited as a person’s last 



, Will, we know certainly that the Prsstorian Court 
would not sustain it by special in terpen tion, un- 
less each of the seven witnesses had severally 
affixed his seal to the outside. This is the first 
appearance of sealing in the history of juris- 
prudence, considered as a mode of authentication. 
It is to be observed that the seals of Roman 
Wilis, and other documents of importance, did 
’not simply serve as the index of the presence or 
assent of the signatory, but were literally fasten- 
ings which had to be broken before the writing 
could be inspected. 

The Edictal Law would therefore' enforce the 
odisp Testator, when, instead of being 

ceymbolised through the forms of mancipation,, 
they were simply evidenced by the seals of seven 
.witnesses. - But it may be laid down as a genera!' 
proposition,, that, the. principal qualities of Roman.’- 
: .property . were .incommunicable , except ■ .through 
^processes.', which were .supposed -to be eoevai with 
;::;ihe .vorigin :of the Civil Law. The Prater therefore 
not confer an InheTitanee on anybody* -He 
cpuld not place the Heir or Co-heirs in' that very 
’'teiation in which the Testator had himself stood 
^ to . his own rights and obligations. All he could 
do' was to confer on the person designated as Heir 
the practical enjoyment of the ■ property be- 
queathed, and to give the force of legal acquit- 
tances to Ms payments of the Testator’s debts, 
’When he exerted his powers to these ends, the ‘ 
Prmtor w'as technically said to communicate the 
Bonofum Possession The Heir specially .in- 
ducted, under these circumstances, or Bononim 
PomesBOf^ had every proprietary privilege of the 
Heir by the Civil Law. He took the profits and he 
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redress against wrong, lie must go, as we skouM 
phrase- it, not to the .Common. Law,, but' to- .the; 
Equity side of, the Prsetorian Court. NO' great 
chance of error would be incurred . by^ describmg- 
him as having an equitable estate in the inherit*, 
ance; but then, to secure ourselves against being 
deluded by the. analogy, we must always recoileet- 
that in one year the Bonorum Possessm' . wm' 
operated upon by a principle of Roman :■ ^Law; 
known as Usucapion, and the Possessor became- 
Quiritarian owner of all the property comprised in 
the inheritance. 

We know too little of the older law of Civil- 
Process .to be able to strike the balance of ' ad van- - 
tage and disadvantage between the diSerent 
classes of remedies s.upplied by . the .--P.rffitoriaii. 
Tribunal. It is certain-, however, that., in spite of 
its many defects, the Mancipatory Testament by 
which the unwersitas juris devolved at once and 
unimpaired was never entirely s.upersed,ed:. by the. 
new. Will;' and at a period less bigoted : to. antk- 
quarian forms, and perhaps not quite alive to 
their significance, all the ingenuity of the Juris- 
consults seems to have been expended on the im- 
provement of the more venerable instrument. At 
the era of .Gaius, which is . that .. of the ^A-ntonine. 
C^sars, the great blemishes of the Mancipatory 
Will had been removed. Originally, as we have 
seen, the essential character of the formalities 
had required that the Heir himself should be the 
Purchaser of the Family, and the consequence 
was that he not only instantly acquired a vested 
interest ’ in the Testator’s Property, but was 
formally made aware of his rights. But the age^ 
of Gaius permitted some unconcerned * person, lO'' 
.-officiate as Purchaser of the Family. The .Heir,, 
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therefore, was not necessarily informed of the 
succession to which he was destined; and Wills’ 
thenceforward acquired the property of secrecy, 
./Jhe substitution of a stranger for the actual Heir 
,,mv,:th 6 ' functions of ‘ Faniilias Emptor ’ had other 
..ulieriGr.eonsequences. As soon as it was- legalised, 
a Roman Testament came to consist of two parts 
--'Or , stages — a Conveyance which was a pure form, 

- and a-' Hu In this latter 

.:-pass.age' of the proceeding, the Testator either 
orally" declared to the assistants the wishes which 
:were to be executed after Ms death, or- produced 
document in. which his wishes were : 
■embodied. ' It was not probably till attention had 
■haen quite drawn off from the imaginary Convey- 
-.anc09./:and ooncentrated on the Nuncupation as the 
essentia! part of the transaction, that Wills were 
-allowed to become revocahU, 

I have thus carried the pedigree' of. Wills some 
way down in legal history. , The root of it -is the 
:: old: Testament ^ with the copper ■ and the^ scales \ 
founded on a Mancipation or .Conveyance. ' This 
ancient Will has, however, ' manifold defects, 
which are remedied, though only indirectly, by 
the Praetorian law. Meantime the ingenuity of 
"the -■Juriseonsults effects, in, -the Hommon-Law." 
Will or Mancipatory Testament, the very improve- 
ments which the Praetor may have concurrently 
carried out in Equity, These last ameliorations 
depend, however, on mere legal dexterity, and 
we see accordingly that the Testamentary Law of 
the day of Gains or Ulpian is only transitional. 
What changes next ensued we know not; but at 
length, Just before the reconstruction of the juris- 
prudence by Justinian, we ffnd the subjects of 
the Eastern Roman Empire employing a form ol 
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Will of wMch' tli0' pedigree is. traceable', .'to.,,; M 
Prgetoriaii Testament on one . side, and to tke 
Testament ‘ witb the copper and tbe scales ' on 
the^ other. Like the Testament of the Prffitor, it 
required, no Mancipation, and was iiiTOlid , unless;^ 
sealed by seven . witnesses. Like the Mancipa- 
tory Will, it passed the Inheritance and not 
merely a Bonorum Possession Several, however^ 
of its most- important features were annexed by 
positive enactments, and it is out of regard^ to 
this threefold derivation from the Prastorian 
Edict, from the Civil Law, and from the Imperial 
Constitutions, that Justinian speaks of the law 
'oi \TOis in his own day as Jus Tripertitumn The 
new ' Testament thus described is the one., gener-;; 
ally ■ known as the Roman Will. But., it , w-as. ,tlie: 
Will of -the Eastern Empire only; and the re- 
searches' of Savigny have shown that in Western 
Europe -the old: Man cipatory Testament, with all 
ItS' apparatus’, of conveyance, , copper, and-', scalei:,. 
continued to be the form in use far' down 'in the' 
Middle Ages. 


ANCIENT AND MODEEN IDEAS EESEECTINf^ WIDtS AND 
SUCCESSIONS 

Authouoh there is much in the modern European' 
Law of Wills which is intimately connected with 
the oldest rules of Testamentary disposition prae-_ 
tised mong men, there are nevertheless some im- 
portant differences between ancient and modora 
ideas on the subject of Wilis ‘and Successions.; 
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Some of tbe points of difference I shall endeavour 
to illustrate in this chapter. 

At a periods removed several centuries from the 
era of the Twelve Tables, we find a variety of 
rules engrafted on thd Kornan Civil Law with 
view of. limiting the disinherison -of children; 
we have the jurisdiction of the Pr^tor very 
actively exerted in the same interest; and we are 
'also .^presented with a new remedy, very anomal- 
ous in, character and of uncertain origin, called 
the Querela Inoffieiosi Testament!, ‘ the Plaint 
of an Unduteous Will % directed to the reinstate- 
ment of the issue in inheritances from which 
./they: '.had. been unjustifiably excluded by a father’s 
;. ‘Testament. Comparing this condition of the law"' 
vvithihe text of the Twelve Tables which concedes 
in terras the utmost liberty of Testation, several 
.'Writers' have been tempted to interweave a good, 
deal of dramatic incident into their history of the 
Law Testamentary, They tell us of the boundless 
Ecense of disinherison in which the heads of 
families instantly began to indulge, of the scandal 
and injury to public morals w"hich the new prac- 
tiees engendered, and of the applause of all good 
:'me'.n''-' which: ‘bailed ..the courage of the Prsetor in 
arresting the progress of paternal depravity. This 
story, which is not without some foundation for 
the principal fact it relates, is often so told as to 
disclose very serious misconceptions of the prin- 
ciples of legal history. The Law of the Twelve 
Tables is to be explained by the character of the 
age in which it was enacted. It does not license 
a tendency which a later era thought itself bound 
to counteract, but it proceeds on the assumption 
that no such tendency exists, or, perhaps we 
should say, in ignorance of the possibility of its 



existence. There is no liKeiinooa xnai, xioman 
citizens began immediately to aTail themselves 
freely of the power to disinherit. It is against all 
reason and sound appreciation of history to sup- 
pose that the yoke of family bondage, still 
patiently submitted to, as we know, where, its 
pressure" galled most cruelly, would be cast off m 
the very particular in which its moidenea in np 
own day is not otherwise than welcome. Ihe 
Law of the Twelve Tables permitted the execu- 
tion of Testaments in the only case in which it 
was thought possible that they could be executed. 
Viz. on failure of children and proximate _kindr^- 
It did not forbid the disinherison of direct de- 
scendants, inasmuch as it did not legislate agaipst 
a contingency which no Boman lawgiver of t^t 
era could have contemplated. No doubt, as the 
offices of family affection progressively lost _ the 
aspect of primary personal duties, the disi^enson 
of children was occasionally attempted. But the 
interference of the Prsator, so far irom being 
called for by the universality of the abuse, was 
doubtless first prompted by the fact that such in- 
stances of unnatural caprice were few and exoep- 
tional, and at conflict with the current momlity. 

The indications furnished by this part of Roman 
Testamentary Law are of a very different Mnd. 
It is remarkable that a Will never seems to have 
been regarded by the Komans as a means of dia- 
inheniing a FamUy, or of effecting the unequal 
distribution of a patrimony. The rules of law 
preventing its being turned to such a puipoM, 
increase in number and stringency as uhe juris- 
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variations oi feeiing in individuals, xu woma 
ratlaer seem as i£ tlie Testamentary Power were 
■oliiefly valued for the assistance it gave in making 
.ptovisimdoT w Fumilj and imdividing the inherit- 
■aiice'' more: evenly and fairly than the. Law of In- 
testate' Bticcession would have divided it. If this 
he ' thd true reading of the general sentiment on 
: the point, ^ explains to some extent the singular 
horror' oi Intestacy which always characterised 
the ' Bo'man. ■ No evil seems to have been con- 
sidered' a heavier visitation than the forfeiture of 
'.Testamentary privileges ; no curse appears to .have 
heea 'Mtterer' than that which imprecated, on - an 
■enemy. ' that he might die without a ' Will. The 
■'feeling' has no counterpart, or none that is easily 
'recogaisabie, in the forms of opinion which exist 
■at^’the" present 'day. All men at all times .will 
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tha arrangements of the Edict were non- existent a 
or not consistently carried out. We cannot doubt , 
that, in its infancy, the Prgetorian jurisprudence . 
had to contend with formidable obstructions, and 
it is more than probable that, long after popular 
sentiment and legal opinion had acquiesced in it, , 
the modifications which it periodically introduced 
were governed by no. certain principles, and fiuo- 
tiiated with the varying bias of successive magis- 
trates. The rules of Intestate Succession, which 
the Eomans must at this period have praotised, 

' account, I think“—and more ^ than account ^for 
that vehement distaste for an Intestacy to which 
Roman society during so many, ages remained 
constant. The order of succession ^ was this : on 
the death of a citizen, having no will or no valid 
wdli, his Un emancipated children ..became his 
Heirs. His emancipated sons had. no share in the 
inheritance. If he left no direct descendants 
living at his death, the .nearest grade of the 
Agnatic kindred succeeded, but no part of the 
inheritance was given ; to any .relative united 
(howrever closely) with the dead man through 
female descents. All the other 'branches of the 
family were excluded,- and the ^ inheritance 
escheated to the Gentiles ^ or entire bod}’’ of 
Roman citizens bearing the same name with the 
deceased. So that on failing to .execute., an opera- 
tive, Testament, a Roman of the era under ex- 
amination left his emancipated children absolutely 
without provision, while, on the assumption that 
he died childless, there was imminent risk that 
his possessions would escape from the family 
altogether, and devolve on a number of persons 
with whom he w%as merely connected by the sacer- 
dotal fiction that assumed all members of the 
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i.\sam@ gens to be descended from a common. ' Sii'Ces-v: 
..■tor., Tbe prospect of such an issue is' in -.itself- ^ 
..■nearly sufficient explanation of -the popuiar senti-:' 
.. ment;:but, in point of fact, we shall' only 
■.■understand it, if we forget . that the state of things.^' ' 
■:. I have' been describing is likely to have .ex'isted '' 
at the very moment when Bom an society was in 
the first stage of its transition from its p.ri][nitive" ■' 
organisation in detached families. The empire of 
. the father had indeed received one of the earlieBt"' 
blows directed at it through, the recognition of 
■ Emancipation as a legitimate usage, but the' 

■iv still considering . the Patria Potestas to . be: -the ■■^ 
■.. root of family connection, persevered in looking ■■': 
on the emancipated children ' as strangers to thev 
..rights of Kinship and aliens from the blood'. 
cannot, however, .for a moment suppose that .the-"' 
limitations of the ., family ■' imposed b legal.:.;, 
pedantry ■■had ;their ' counterpart : m,','„the natural. 
afieetion of parents. Family attachments must 
still have retained that nearly inconceivable 
sanctity and intensity which belonged to them 
under ^ the Patriarchal system; and, so little are 
they likely to have been extinguished by the act 
of emancipation, that the probabilities are alto- 
gether the other way. It may be unhesitatingly 
taken for ■■ granted, that. „ enf ranchisem.ent ..f rom' ' 
father’s powe.r was a demonstration, rather than 
a severance, of afiection — a mark of grace and 
favour accorded to the best-beloved and most 
esteemed of the children. If sons thus honoured 
above the rest were absolutely deprived of their 
heritage by an Intestacy, the reluctance to incur 
it requires no farther explanation. We might hare 
assumed a priori that the passion for Testacy was 
generated by some mor^l injustice entailed Isy the 



WILLS AND SUCCESSIONS ■ 185 


rules of Intestate succession; and here we find 
' ' tkean at . yarianc the very instinct .by which 

oariy ■society was .cemented - together* .It . is 
/ ■possible ■ to put all th^t has been urged in a .very 
succinct fo.rm. Every dominant sentiment of the 
//primitive Romans was entwined with relations of 
■:th0 family. But what was; the Family? The Law 
r defined it . one way^ — natural affection another. In 
■ -the.: conflict between the two, the feeling we would 
analyse grew up, taking the- form ■ of an en- 
thusiasm for the institution by which the dictates 
. of affection were permitted to determine the for- 
^tunes/ of. Its objects. 

. /■■::■ I. regard, therefore, the Roman horror of Intes- 
vtacy aS' E monument of a very early conflict be- 
■: tween /ancient law and ■ slowly .changing ancient 
sentiment on the subject of the Family. ■ Some 
passages' in the Roman ■ Statute-Law, and . one ■ 
■: statute: in particular which ■ limited ■ the capacity -, 
for inheritance possessed by women, must have 
contributed to keep alive the feeling; and it is 
..the..::.geaeral' belief that the system of creating. 
Fidei-Commissa, or bequests in trust, was devised 
-to / evade . the : disabilities ' imposed by ■ those 
statutes. But the feeling itself, in its remarkable 
intensity, seems to point back to some deeper 
/antagonism between law and ■ opinion; ' nor is 
at all wonderful that the improvements of juris- 
prudence by the Prsstor should not have extin- 
guished it. Everybody conversant with the philo- 
sophy of opinion is av/are that a sentiment by no 
means dies out, of necessity, with the passing 
away of the circumstances which produced it. It 
may long survive them; nay, it may afterwards 
attain to a pitch and climax of intensity which it 
mY§T §tt#iiied during their actual'^continuanee, ' ^ 
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Tlie view of a Will wbicli regards it as cob- 
ferring the power of diverting property from ilie 
Family, or of distributing it in sucli uneven pro- 
portions as the fancy or good sense of the Testa- 
tor may dictate, is not older than that later 
portion of the Middle Ages, in which' Feudalism' 
had completely consolidated itself*' ■ ". . When 
modern jurisprudence first shows itself in the 
rough, Wilis- are rarely allowed to dispose ' Witfi'.^' 
absolute freedom of a dead man’s 
Wherever at this period the descent of property- 
was regulated- by Will—and over -'the greater -: part 
of 'Europe moveable or personal property was the ^ 
subject of Testamentary disposi fion— the exercise 
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bat on tiie whole the doctrine prevailed that 
moveables might be freely disposed of by Will, 
and, even when the claims of tJ^" -widow continaed 
to be respected, thej privilege!^ of the children 
■were .'vobliterated frorn jarisprudence. We need 
not hesitate to attribute the change to the in- 
:^...fiuenee ' of Primogeniture. As the- Feudal law of 
land practically disinherited all the children in 
favour of one, the equal distribution even of those 
sorts of property which might have been equally 
divided ceased to be viewed as a duty. Testa- 
ments ■ . were the principal instruments employed 
in producing inequality, and in this condition of 
:things -originated the shade of difference which 
shows: itself between the ancient and the -modern' 
::,coneeption of . a Will... But, though the liberty - of. 
bequest, enjoyed through Testaments, was thus 
::an:.:,'.aceidentai ■ fruit of Feudalism, there is no. 
broader distinction than that which exists betw'-een 
a system of free Testamentary disposition and a 
system, like that of the Feudal land-law, under 
which property descends compulsorily in pre- 
scribed lines of devolution. This truth appears 
to have been lost sight of by the authors of the 
French Codes. In the social fabric which they 
:.det6rmiB.ed to . destroy, they - saw Primogeniture, 
resting chiefly on Family settlements, but they 
also perceived that Testaments were frequently 
employed to give the eldest son precisely the same 
preference which was reserved to him under the 
strictest of entails. In order, therefore, to make 
sure of their w’ork, they not only rendered it 
impossible to prefer the eldest son to the rest in 
marriage-arrangements, but they almost expelled 
Testamentary succession from the law, lest it 
siiouid be used to defeat their fundamental prin- 
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ciple of an equal distribution of property among 
■children at the parent’s death o The result is that 
they have established a system of small per- 
petual entails, which is infinitely nearer akin to 
the system of feudal Europe- than would be a 
perfect liberty of bequest. The land-law ol Eng- 
land, ‘ the Herculaneum ol Feudalism % is cer- 
tainly much more closely allied to the land-law of 
the Middle Ages than that of any Continental 
country, and Wills with us are frequently used 
to aid or imitate that preference of the eldest son: 
and his line which is a nearly universal feature in 
■ marriage settlements of real property. But never- 
theless feeling and opinion in this- country hava^ 
been profoundly affected by the practice of frea:; 
Testamentary disposition; and it appears y to 
that the state ^ of sentiment in a great part : of ' 
French society, on the subject of the conservatioh;, 
of property in families, is ^ muehyiiker that- 
prevailed through Europe two or three /centuriet' 
ago than are the current opinions of Englishmen, 

^ The mention of Primogeniture introduces one of 
the most difficult problems of historical juris- 
prudence. Though 1 have mot .pause'd f o: oxpia^^ 
my expressions, it may have been noticed that I 
have frequently spoken of a number of 
heirs ’ as placed by the Roman Lav/ of Succession 
on the same footing with a single Heir. In point 
of . fact, we know of no period of Roman juris- 
prudence at which the place of the Heir, or 
.Universal Successor, might not have been taken 
by ,'a group -of co-heirs. . This group succeeded 'as 
a: single unit, and the, assets were afterwards 
divided among them in a separate legal proceed- 
ing. When the Succession was ab iniestato , . siad 
the group consisted of the children ol the' 
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deceased^ they each took an equal share of the 
^property^;: .noi-j though males had ^at one time 
■some '> advantages ■ over , fern is ^ there, the' 
rfaintest trace of Primogeniture. ■ The - mode of 
-distribution is the samb throughout archaic juris- 
prudence. It certainly seems that, when civil 
-society begins and families cease to hold together 
-through .' a series of generations, the idea which 
spontaneously suggests itself is to divide the 
:-domam -equally among the members of each suc-- 
cessive generation, and to reserve no privilege to 
the .eldest -son or stock. Some peculiarly signi- 
-icant hints as to the close relation of this pheno- 
m'enon- to primitive thought are furnished by 
systems yet more archaic than the Roman. 
:Amon,g -the Hindoos, the instant a son is born, 
■he acquires a vested right -in his lather’s property, 
'Which, cannot be sold v^ithout ' recognition o^^his 
joint ownership. On the son ’s attaining full age , 
he can sometimes compel a partition of the estate 
.even^" against, the , consent of the parent; and, 
-should the parent' acquiesce, one son can always" 
have"' -a -partition even against 'the will of the- 
others, : On such partition taking -place, the father 
has no advantage over his children, except that 
he has two of the shares instead of one. The 
'ancient law of -the German tribes was exceedingly 
similar, - ; The allod or domain of the family was. 
the joint-property of the father and his sons. 
It. -.-'.does .''not, . however, appear to, have, been 
habitually divided even at the death of the parent, 
and in the same way, the possessions of a Hindoo, 
however divisible theoretically, are so rarely dis- 
tributed in fact, that many generations constantly 
succeed each other without a partition taking 
place, and thus the Family In India has a per- 
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however, were not at first in any sense hereditary. 
They were held at the pleasure of the grantor,, or 
at most for the life of the grantee; but still, from 
the very outset, no effort seems to have been 
spared by the benefici^ies to enlarge the tenure, 
and to continue their lands in their family after 
death. Through the feebleness of Charlemagne ‘s 
successors these attempts were universally suc- 
cessful, and the Benefice gradually transformed 
itself into the hereditary Fief. But,, though the 
fiefs were hereditary, they did not necessarily 
descend to the eldest son. The rules of .succession 
which they followed were entirely determined by 
the terms agreed upon between' the- grantor and 
the beneficiary, or imposed by one of them on the 
•weakness of the other. The original tenures were 
therefore extremely., various; not indeed. .so. capri- 
ciously various as is sometimes asserted, for all 
which have hitherto been described present- some 
combination of the modes of succession familiar 
to Bomans and to barbarians, but still exceed--: 
ingly miscellaneous. In some of them, the eldest 
son and his stock undoubtedly succeeded to the 
fief before the others, but such successions, so far 
from being universal, do not even appear to have 
been general. Precisely the same ^ phenomena 
recur during that more recent transmutation of 
European society w^hich entirely substituted the 
feudal form of property for the domainial (or 
Eoman) and the allodial (or German). The allods 
■were wholly absorbed by the fiefs. The greater 
allodial proprietors transformed themselves into 
feudal lords by conditional alienations of portions 
of their land to dependants; the smaller sought 
.BfU escape from the oppressions of that terrible 
time by surrendering their property to some 
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■powerM cMef tain,, and receiving it,, back at his 
hands on condition of service in.; his^.wars. Mean- 
time, 'that vast mass of the population .of. Western ; 
Europe whose condition was servile., or ^^sem.l-.,,, 
'servile— the Roman and German personal slaves, 
the Roman coloni and the German lidi— were con- 
currently absorbed by the feudal organisation,- &' 
few of them assuming a menial relation to the 
lords, but the greater part receiving knd oh: terms;, 
which in those centuries were considered degrad- 
ing. The tenures created during this era nf 
universal infeudation were as various as the, eoh*; 
ditions which the tenants made with their new 
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different provinces. The more genefai rule was 
that such lands were divided equally at death 
.. among: ..ail. the- children,, but still in some instances 
-.the.,'/ eldest : son. , was preferred, in some the 
youngest. But Primogeniture usually governed 
:.'::the: ''.Inheritance of t.hat class of estates, in some 
respects the most important of all, which were 
held by tenures that, like the English Socage, 
.,/W.ere,' 0.1 later origin than the ■ rest, ' and were 
/neither' altogether free nor altogether servile. 

The didusion of Primogeniture is usually 
^'-accounted: lor by assigning what are called Feudal 
reasons for it. It is asserted that the feudal 
'.superior " had a better security for . the military 
.::B,6r.viee:'^.he .required, when the fief descended to a 
single person, instead of being distributed among 
a number on the decease of the last holder. With- 
out denying that this consideration may partially 
explain the favour gradually acquired by Primo- 
geniture, I must point out that Primogeniture 
became a custom of Europe much more through 
its popularity with the tenants than through any 
'■■advantage' it conferred on the lords. For its 
origin, moreover, the reason given does not 
account at all. Nothing in law springs entirely 
from a sense of convenience. There are always 
certain ideas existing antecedently on which the 
sense of convenience works, and of which it can 
do no more than form some new combination; 
and to find these ideas in the present oasa is 
exactly the problem. 

A valuable hint is furnished to us from a quarter 
fruitful of such indications. Although in India the 
possessions of a parent are divisible at his death, 
and may be divisible during his life, among ail his 
male children in equal shares, and though this 
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principle of the equal distribution oE propeny 
tends to every part of the Hindoo institutions yet 
wherever public office or polUical potver devolves 
at the decease of the last Incumbent, the auc» 
cession is nearly universally according to The rules 
of Primogeniture. Sovereignties descend there!: u'e 
to the eldest son, and where the atteM pT the 
Village Community, the corporate unit of Hindoo 
society, are confided to a single manager it ^is 
o-eneraliy the eldest son who takes up the adminis- 
tration at his parent’s death. All offices, mdeed, 
in India, tend to become hereditary, and, when 
their nature permits it, to ve^ in. the . eldest 
member of the' . oldest stock. Compnxmg -ikeBe 
Indian successions with some of the rude^soeiai 

organisations wMoh have survived _ m Europe 

almost to our own day, the conclusion suggests 
itself that, when Patriarchal power is not only 
domestic but political, it is not distributea among 
all the issue at the parent’s deatn, out is the 
birthright of the eldest son. ^be onieitamshiF 
of a Highland clan, for example, followed th^e 
order of Primogeniture. There seems, in truth, 
to be a form of family-dependency still more 
archaic than any of those which we know from tht 
primitive records of organised civil socieric^ 
A<7natic Union of the kindred in ancient Romar 
law, and a multitude of similar indications, pom' 
to a period at which all the ramifying branches o- 
the family tree held together in one orgamc whole 
and it is no presumptuous conjecture, that, whei 
the corporation thus formed by the kindred wai 
in itself an independent society, it v^^as goyeinec 
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family-organisations j as we know them, are 
-: 'M'' mo&i: impeTia in ' i^^ But the position of 

..;Soi'n0 of : tiieiiij. of the Celtic clans in particular, 
'::w^as . s'lifficientiy near li^depeBdence within- histor- 

■ icairtimes.: to force on us the conviction that they 
were once .separate. .i?wperiG, and .that Primogeni- 

..-ture' regulated the succession to the chieftainship. 

■ It .'is, 'however, nec to be on our guard 

.. .■■■against modern associations with the term . of 
.■ laW'.-. .' We. are speaking of a family-connection 
..still . closer -and more stringent than ■ any with 
■■-which .w^e are made acquainted by Hindoo society 

. ■■or.'--ancient 'Roman law. If the Roman Pater- 
: lamilias was' visibly steward of the family posses- 
"■■sioiis,' if the Hindoo father is only joint-sharer. 
. .:with ■ his ■ sons , ■ still more emph atically must . the 
true, patriarchal eliieftain be merely the adminis- 
.,:;trator.' 6 l,. a common fund. 

The examples of succession by Primogeniture 
/.winch .-'.were' found among the Benefices may, 
therefore, have been imitated from a system of 
family-government known to the invading races, 
though not in general use. Some ruder tribes 
..'m-ay, have- still practised it, or, what is ■ still more 
probable, society may have been so slightly re- 
moved from, its more archaic condition that the 
minds of some men spontaneously recurred to it, 
v/hen they were called upon to settle the rules of 
inheritance for a ne-w form of property. But 
there is still the question, Why -did Primogeni- 
ture gradually supersede every other principle 
of succession? The ansvrer, I think, is, that 
European society decidedly retrograded during 
the dissolution of the Carlo vingian empire. It 
sank a point or two back even from the miserably 
lot?: degree which it had marked during the early 
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barbarian monarchies. The .great chara.eteristic,,,, 
of the period was the feebleness, or rather the 
abeyance, of kingly and therefore ^of civil 
authority? and hence it se^ems as socissty 

no longer cohering, men universally filing them- 
selves back on a social organisation older than the 
beginnings of civil communities.. The i,ord,-, .with;; 
his vassals,' during the ninth and tenth centuries,::; 
may be considered as a patriarchal houeeMd, 
recruited, not as in the primitive times by Adop- 
tion, but by Infeudation; and to such a con- 
federacy, succession by Primogeniture was a 
source of strength and durability. So long, as the: 
innrl was kent together on which the,; ■■entire.; 
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to itu But then in the ancient world, and in the 
societies which have not passed through ■ the 
.crucible " gI feudalism, the Primogeniture ’which 
seems to have prevailed never transformed itself 
into the Primogenit'^ire of the later feudal 
.'.Europe, ■ When the group of .kinsmen .ceased .to 
go ve.med through, a series of generations by a 
: -hereditary chief, the domain -which had been 
managed for all appears to have been equally 
divided among all. Why did this not occur in the 
feudal world? If during the confusions of the 
first feudal period the eldest son .held the land 
for the behoof of the whole family., why was it 
that when feudal Europe had consolidated itself, 
and regular communities were again established, 
■the whole family did not resume that capacity 
■.fo.r..':. -equal inheritance which had belonged to 
'Boman- and German alike? The key which um: 
locks this difficulty has rarely been seized by the 
writers who occupy themselves in tracing the 
genealogy of Feudalism. They perceive the 
materials of the feudal institutions, but they miss 
the cement. The ideas and social forms which 
contributed to the formation of the system were 
unquestionably barbarian and archaic, but, as 
:eoon-..as'' -Gourts ■ and lawyers: were -called in, to 
interpret and define it, the principles of interpre- 
tation which they applied to it were those of the 
latest Roman jurisprudence, and were therefore 
excessively refined and matured. In a patriarch- 
ally governed society, the eldest son may succeed 
to the government of the Agnatic group, and to 
the absolute disposal of its property. But he is 
not therefore a true proprietor. He has correla- 
tive duties not involved in the conception of 
proprietorship, but quite undefined and quite 
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incapable of definition. The latp Boman 
iurisprudenoe, however, like our own law, looked 
upon uncontrolled power over property as eguiva- 

lont to ownorsliip} and did^iiot, and, in,, fact, could 
not, take notice of liabilities of sucli a kind,, tliat. 
the Very conception of them belonged to a : p6riod 
anterior to regular law. The contact . of' the re-, 
fined and the barbarous notion had inevitably lor; 
its efiect the conversion of the eldest so,n into, 
legal proprietor of'' the inheritance. The eler.ieai 
and secular lawyers so defined Ms position from 
the first; but it was only by insensible degrees: 
that the younger brother, from participating on, 
equal terms in all the dangers and enjoyments 
of his kinsman, sank into the priest, the soldier 
of fortune, or the' hanger-on of the. mansion,. 
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.of Erim(}gemture . wMch L.as spread over -Western j 

Europe bas also been perpetuated among the 
Hindoos, and there is every reason to believe that , 

it is the normal form. Under it, not only the eldest | 

son, but the eldest lme-»is always preferred. If the | 

.eldest soil' fails, his eldest son has precedence not | 

oiiiy^ over brothers but over uncles; and, if he too. 
fails, -.'the same rule is foliow^ed in the next . j 

generation. But when the succession ^ is not I 

'rnereij' to civil but to political power, a difficulty ^ i 

may; present itself which will appear of greater 
'.magnitude according as the cohesion of society is * " | 

'less' 'perfect. The' chieftain who last exercised | 

authority may have outlived his eldest. son, and i-| 

'. the, grandson who is primarily entitled to succeed _ j 

.m'.ay ' be ...too young and immature to undertake I 

'.the Actual guidance of the community, and the 
: .a'Clniiiiistration of its affairs. In such an event, 

■the" expedient which suggests itself, to the more . 

''..fettled.': societies is., to place the infant^ heir under ^ ^ , 

' giiardianship till he reaches the age .of' fitness for ! 

' government. '. The guardianship is generally that j 

■:ofb-the..:.maie ..Agnates; but it is remarkable that : j 

.'the- C' 0 ,ntingency supposed, is one of the rare cases 
in which ancient societies have consented to the ’ 

by women, . doubtless out ..of •! 

^'.respect '.'to., the' overshadowing claims'" .'.of the | 

..'mother.. ..'.'"'in I.ndia, the widow of 'a Hindoo sove- j 

'reign .'governs in the name of - her infant .son, and ^ I 

cannot but remember, that the custom regu- 
-'I'ating succession to the throne of France--”Which, ' ^ j 

whatever be its origin, is doubtless of the highest ‘ | 

antiquity — preferred the queen-mother; to all i 

other claimants for the Eegency, at the same . j 

time that it rigorously excluded all females from j 

"the throne. There is, however, another mod© of _ r v’' j 

■' ''" ‘ - I 
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obviating th© mconvenience attending tlie devolu- 
tion of sovereignty on an infant beirj and it is 
one which would- doubtless occur. spoiitaneousiylO' 
rudely organised communities. . This ^ ■ to;.^ .set 
aside the infant heir aitogethei% and confer xthe.' 
chieftainship on the eldest surviving: male. of . the' 
first generation. The Celtic. ■ clan -associations 
among the many phenomena which, they .' have' 
preserved of an age in which civil and .poMtical 
society were not yet even rudimentarily: ■■separ-: 
ated, have brought down this rule of. succession' 
to histbrical times. With themy it'seems to.iiave^ 
existed in the form of a positive canon j.-xthatf 
failing the eldest son, his next brother S'ucceeds 
in priority to all grandsons, whatever ■ be '.:th.elr^ 
age at the. moment when, the .sover.eig.nty '.de-- 
volves. Some writers have explained the .'. prin- 
ciple by assuming that, the Celtic customs .: took 
the last chieftain as a sort of root or stock, and 
then gave the succession to the descendant who 
should be least remote from him; the unci© thus 
being preferred to the grandson as being nearer to 
the common root. No objection can be taken to 
Ishis statement if it be merely intended as a 
description of the system of succession; but it 
would b© a serious error to conceive the men who 
first adopted the rule as. applying a course of 
reasoning which evidently dates from -the time 
when feudal schemes of succession begun to be 
debated among lawyers. The true origin of the 
preference of the uncle to the grandson is doubt- 
less a simple calculation on the part of rude men 
in a rude society that it is better to be governed 
by a grown chieftain than by a child j and that 
the younger son is more likely to have come to 
maturity than any of the eldest son’s descendailts* 
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At tlae same time, we ’ haT© some evidence 
that the form of Primogemture with which we 
•mre-hest. acquainted is the primary form, in, the 
tradition that the assent of the clan was asked 
when an infant heir was passed over in favour of 
Ms' uncle. ..Thera is a tolerably -well authenticated 
ihstaiice of this ceremony in the annals of the 
MaedonaMs. 

Under Mahometan law, which has probably 
preserved an ancient Arabian custom, inherit- 
ances "ol property are divided equally among sons, 
f.'hA abtAra tekinv a half share: but if any of the 



.nmrn 


It ti 

! 


■ j»i: 


-t',: 

ri 


I. !' 

i 4 


1 


Jh* ^ * >! ’■ f 


j...;aj 


,.4 

I 




:■ 1 


,i ri 


ir 


,ji ;■*' 

r'li- 'i.:V 

|T' ' ' 

IS 

ftli'il,:;: : 

i 


IM 




202 ANCIENT LAW 

claim on the succession^ tlie rank of : the motliers- 
for example, or her degree in. the affections;' of ' 
the ' father. Accordingly, some of the ; liidian. 
Mahometan sovereigns, v/ithout pretending- to, 
any distinct testamentary 'power, ciaim the right- 
of nominating the son who is to succeed. : T,he- 
hlessing mention.ed' in the Scriptural -history of-' 
Isaac and his sons has sometimes been spoken of 
as a will, but it seems rather to have been- a-; 
mode of naming an^ eldest son. 


CHAPTER VIII 

THE EARLV HISTORY OF PROPERTY V; : 

■The Roman Institn-tioiaai Treatises, after: giving ' 
their de-finition of the various -forms and modifica- - 
tions of ownership, proceed to discuss the '-Natural' 
Modes of Acquiring Property. Those : who,:-. -.are-,:, 
unfamiliar with the history of jurisprudence are 
not likely to look upon these “ natural inodes ” of 
acquisition as possessing, at first sight, either much 
speculative or much practical interest. The wild 
animal which is snared or killed by the hunter, 
the soil which is added to our field by the imper- 
ceptible deposits of a river, the tree which strikes 
its roots into our ground, are each said by the 
Roman lawyers to be acquired by us naturally. 
The older jurisconsults had doubtless observed 
that such acquisitions were universally sanctioned 
by the usages of the little societies around them, 
and thus the lawyers of a later age, finding them 
classed in the ancient Jus Gentium, and per- 
ceiving them to be of the simplest description. 
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allotted them a place among the ordinances of 
Nature. The dignity with which they were in- 
vested has gone on increasing in modern times 
till it is quite out of proportion to their original 

importance. Tlieory l!ias made them its favourite 
foodVand has enabled them to exercise the most 

serious influence on practice., ^ 

It will be necessary for us to attend to one 
dnly ■ain.ong these ‘natural modes . of acquisi- 
tion Occupatio or Occupancy. Occupancy is 
the advisedly taking possession of that which at 
the moin.ent is the property of no man, with the 
view (adds the technical definition) pf acquirmg , 
property in it. for yourself. The objects which, 
the ^ Boman lawyers called: res nullius—thingB 
■■which have not or have never had an owner— 
■^can only be ascertained by enumerating them.. 
-Among ' things wdiich never had an owner are wild 
animals, fishes, wild fowl, jewels .disinterred for 
■-the..: first time, and lands newly discovered yor 
"never before culivated,: Among ■ things which 
have not an owner are moveables which have 
been abandoned, lands which have been deserted, 
and (an anomalous but most formidable ^item) 
the property of an enemy. In all these objects 
the full rights of dominion were acquired by the 
Occupant, who first took possession of them with 
the intention of keeping them as his own— an 
intention wiich, in certain cases, had to be mani- 
fested by specific acts. It is not difficult, I think, 
to" understand the universality which caused the 
practice of Occupancy to be placed by one genera- 
tion of Roman lawyers in the Law common to ail 
“Nations, and the simplicity which occasioned its 
beiim attributed by another to the Law of Nature. 
Put for Its fortunes In modern legal history we 
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ar« less mepared by 4 priori oonsideratons. -n 
Roman pCSle o/occWancy, and the rules tn 
wMeh tiie iurisoonsulta expanded it, aie tl 
rource of all modern International Law on 
Sect of Capture in War tod of the acqmsiti, 
of sovereign r^ts in newly discovered oountrif 
They have also supplied a theory of the 
Property, which is at once the popular thaoi 
f>h. m one form, or aiioth^ 
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iismisscd the soldiers to indiscriminate plunder. It 
is probable, however, that originalij it ^ was only 
^Moveabie: property which was thus. permitted to be 
acquired by tlie Captor. We know on independent 
-■authority , that a verj different rule prevailed 
:■ in ■ancient Italy as to the acquisition, of owner- 
■ship: 'in the soil of. a conquered country,, and. we 
'.may therefore suspect that the application of the 
':.:principle of occupancy to land (always a matter, 
’of diSioulty) dates from the period when the Jus 
:G'entium was becoming the Code, of Nature, and 
.::that:^^ It fs the result of a generalisation effected 
by the jurisconsults of the golden age. Their 
dogmas on the point are preserved in the Pan- 
■'.dects;:::©!' Jus,M and amount to an unqualified 
■assertion "that' enemy ’s property of . every sort is 
tm'^'nulUuB to 'the other belligerent, and that 
■ Occupancy, by which the" Captor makes them his 
own, is an institution of Natural Law. The rules 
which .International jurisprudence- derives - from 
these positions have sometimes been stigmatised 
as needlessly indulgent to the ferocity and 
cupidity of combatants, but the charge has been 
made, I think, by persons who are unacquainted 
with the history o! v/ars, and who are conse- 
quently ignorant how great an exploit it is to 
command obedience for a rule of any kind. The 
/:Romaxi' principle g:I Occupancy.,., when- it. was.. ad- 
mitted into the modern law of Capture in War, 
drew with it a number of subordinate canons, 
limiting and giving precision to its operation, and 
if the contests which have been waged since the 
treatise of Grotius became an authority, are com- 
pared with those of an earlier date, it will be 
seen that, as soon as the Roman maxims were 
received, Warfare instantly assumed a more tolar- 



able '.complexion. . If the Boman iaw or : 

panoy is to be taxed with havmg had pernicious 
infi'uence on any part of the moderii liaw of ,, , 
Nations, there is- another chapter in it which , may . ' 
be said, with some -reason, to have been 
onsly affected. In applying to the discovery oi: 
new countries the - same principles which. thQ,.;. 
Rom,ans had applied to the finding of a. jewel., .the.; 
Publicists forced into their service a doctrine, 
altogether unequal to the task expected fro-m it.: . 
Elevated into extreme importance by the , dis- 
-coveries of the great navigators of the 15th and; 
'l6th centuries, it raised more disputes than it 
'solved. The greatest uncertainty was very,, 
shortly found- to exist on the very two points on., 
which certainty was most required, the extent of 
■ the territory which was acquired for his sovereign , 
b'Y ' the discoverer, ■ and the nature of the: acts .: 
which were necessary to complete the adpteheriBio 
or assumption of sovereign possession. Moreover, 
the principle itself, conferring as it did such 
enormous advantages as the consequence of a 
piece of good luck, was instinctively mutinied 
at^ainst by some of the most adventurous nations 
in Europe, the Dutch, the Engiish^, and the Portu» 
giiese. Our own countrymen, without expressly 
denving the rule of International Law, never did, 
in practice, admit the claim of the Spaniards to 
engross the whole of America south of the 
Gulf of Mexico, or that of the King of France to 
monopolise the valleys of the Ohio and the Missis?- 
sippi. From the accession .of Elizabeth to the 
accession of Charles the Second, it cannot be seid 
that there was at any time thorough peace in the 
American waters, and the encroachments of the 
, New England Colonists on the territory of the 
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FEencii King continued for almost a centurj 
/toger.: ^ ' Beiitliam was so struck with, the con- 
fusion ' attending application of the legal prin- 
ciple s" that he went out of Ms way to eulogise the 
fa'mous''Biill of Pope Alexander the Sixth, dividing 
: the - undiscovered countries of the world ■ between 
■the' Spaniards and Portuguese by a line drawn one 
'himdrecl, leagues West of the Azores; and, gro- 
tesque "as Ms praises may appear at first sight, it 
may be doubted whether the arrangement of Pope 
Alexander ■ is absurder in ' principle than the rule 
of Ihiblic, law, which gave half a continent to the 
■monarch- whose servants had fulfilled the con- 
'ditionsvrequired by Roman jurisprudence for the 
.acquisition of property in a valuable object which 
could be covered by the hand. 

all who pursue the inquiries which are the 
subject ' of this volume Occupancy is ' pre-emin- 
■eatiy interesting on the score of the- service it 
■has'heen . made to perform for speculative juris-- 
'prudence-y.-in furnishing a supposed explanation of 
. 'ill e..:- -.origin of private property. It was -.once 
..universally., believed that the procee.ding implied 
■in-,:-Oeeupancy was identical with the process by 
'..which -the. earth and its fruits, which -were at first, 
in common, became the allowed property of in- 
dividuals, The course of thought which led to 
..Ibis, assumption is not difficult to understand, - if 
■.we'--seize the' shade of difference wMeh separates 
/fhe- ancient .from the modern - conception .of 
'M-atural Law. "The Rom.an lawyers had laid down 
that Occupancy was one of the Natural modes of 
acquiring property, and they undoubtedly believed 
that, were mankind living under the institutions 
of Nature, Occupancy would be one of their prac- 
tices. How far they persuaded themselves that 
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so long as lie was using and no longer; or to 
speak with greater precision^ the right of posses- 
sion continued for the same time only that the 
act of possession lasted. Thus the ground was in 
commonj and no part'* was the permanent pro- 
perty of any man in particular; yet whoever was 
in the occupation of any determined spot of it for 
rest, for shade, or the like, acquired for the time 
a sort of ownership , from which it would have been 
unjust and contrary to the law of nature to have 
'."^driveB' -Mm.: .Ry force, but the instant that he 
quitted the use of occupation of it, another might 
seize it without injustice/ He then proceeds 
argue that “ whe.n mankind increased in number, 
it became necessary to entertain conceptions of 
permane dominion, and, to appropriate , to, 
-individuals not the immediate use only, but the 
-vary substance of the thing to bemused.” , 

' - : Some ambiguities of expression in, this passage 
lead to the suspicion that Blackstone did ^ not 
'■quite': understand the, meaning, of the proposition 
which he found in his authorities, that property 
^■■in^,':1ilev■'e:arth .surface' was first acquired,' .under 
:kthi',TiwhvOf by:, 'the , occwpant; but-„the 

which : designedly or. through misappre- 
hension he has imposed on the theory brings it 
Into a form which' it has ' not infrequently 
'assumed* Many writers more' famous, than 
Blackstone for precision of language ■’ have laid 
down that, in the beginning of things, Occupancy 
■first' gave a right against the world to an exclusive, 
but temporary enjoyment, and that afterwards 
, this' right, , while it remained exclusive, became- 

■ perpetual* Their object in so stating their theory 
■was, to reconcile the doctrine that in the, state,, of 

■ Mature res nullim became propeirty through Occu- 
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pancv,- witb tli©- inferoiice wliicli .they dre^W^, t v; 
the Scriptural history that the Patriarchs did not 
at first permanently appropriate the soil^ wliicli 
had -been grazed over by their flocks, and, berda.',, ^ 
The only criticism wlirch could, : he clirectly, 
applied to the theory of Blackstone wo'uid con- 
sist in inquiring whether the circumstaiices, whicli^ .v 
make up his picture of a primitive society are 
more or less probable than other incidents which 
could be imagined with equal readiness* , ^Pur-,, . 
suing this method of examination, we migbtfeiriy;^^ 
ask whether the man who had occupied (Black- .,,, 
stone evidently uses this word with its ordinary 
English meaning) a particular spot of groima. for,.::^ 
rest or shade- would be permitted to , retam^ , , 

without disturbance. The chances surely are that 
his - right- to- possession would be exactly „coexten- : - 
sive with Ms power , to keep it, -and,,, that he , would... 

- be constantiy liable to. disturbance by .the -fitst , 
comer who coveted the spot and thought himself 
strong enough to drive away the possessor. But 
the truth is that all such cavil at these positions 
is perfectly idle from the very baselessness ot the 
positions themselves. What mankind did m the 
primitive state may not be a hopeless subject ot 
inquiry, but of their motives for doing it it is 
impossible to know anything. These sketches of 
the plight of human beings m the first ages pt the 
world are effected by first supposing mankind to 
be divested of a great part of the cireunistanoes ■ 
by which they are now surrounded, and by then 
assuming that, in the condition thus imagined, 
thev would preserve the same sentiments 'and 
preuidices by which they- are now actuated, . 
although, in fact, these sentiments may haye- 
been created and engendered by those vpry cir-^ 
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eiim'statices ol wMchs by the hypothesis, they are 
to be stripped. 

. There is an aphorism of Savigny which has been 
,, sometimes: thought to countenance a Tiew of the. 
origin of ' property somewhat similar to the 
>.theories'':. epitomised by Blackstone. The great 
©erm:aii 'I’urist has laid down that' ail Property is 
founded ■ on Adverse .Possession , ripened, by Pre- 
eeTiption. It is only with respect- to Roman law- 
■that: .'Savigny makes this statement, .and before it 
can ^ fully : ..be : appreciated .much labour must be ; 
expended in explaining and defining the expres- 
sions employed. His meaning will, however, be 
indicated with sufficient accuracy if we consider 
him to assert that, how far soever we carry our 
inquiry into the ideas of property received among 
■the Romans, however closely we approach in 
tracing.. ■ . them, to the ... infancy of ' law-, ..we ■ can ^ gat :. 
no farther than a conception of ownership in- 
volving the three elements in the canon-— Posses- 
sion, Adverseness of Possession,- that is a holding 
not permissive or subordinate, but .exclusive 
against the world, and Prescription, or a period 
of time during which the Adverse Possession has 
uninterruptediy continued. It is exceedingly 
probable that this maxim might be enunciated 
with more generality than was allowed to it by 
its author, and that no sound or safe conclusion 
can be looked for from investigations into any 
system ol laws which are pushed farther back 
than the point at which these combined ideas 
constitute the notion of proprietary right. , Mean- 
time, so far from bearing out the popular theory 
of the origin of property, Savigny’s canon is par- 
ticularly valuable as directing our attention to 
its weakest point. In the view of Blackstone and 
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originated is absolutely irreconcilable with ^that 

inf re£|iiesoy . ■ and uneer tainty . . of propria , rights 
..wMoh'' distinguish the beginnings of cmlisation. 
'its' true basis seems to. be, not an instiiictiv.e bias 
towards the institution of Property, but a pre- 
sumption, arising out of the long continuance of 
that institution, that everything ought to have an 
possession is taken, of a * res 
^liiiliius' % that is, of an object which is not, or has 
ftever been, reduced to dominion, the possessor is 
permitted to become proprietor from a feeling that 
all valiiabie things are naturally the subjects of an 
exclusive enjoyment, and that- in -the given . case.- 
there is no one to invest with the right of pro- 
perty except the Occupant. (The Occupant in 
short, becomes the owner, because -'all things are- 
presumed to be somebody’s property and because 
no one can be pointed out as having a better right 
than he to the proprietorship ' of this particular 
thing. 

Even were there no other objection to che de- 
Bcriptions of mankind in. their, natural state .- which., 
■we have been discussing.,. there, is one. ^ particular in 
which they are fatally at variance with the authen- 
tic evidence possessed by us. It will be, observed, 
that the acts and motives which these theories 
suppose are the acts and motives of Individuals. 
It is each Individual who for himself subscribes 
the Social Compact. It is some shifting sandbank 
in which the grains ar© Individual men, that 
according to the theory of Hobbes is hardened 
into the social rock by the wholesome discipline of 
force. It is an Individual who, in the picture 
drawn by Blackstone, “is in the occupation of a 
dotermined spot of ground for rest, for shade, or 
the liice/ The vie© ia on© which necessarily 
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earlier portions of this treatise, it will be gathered 
that there is a strong a priori improbability ot our 


obtaining^ any due *to the early history of pro- 
pertY, if we confine our notice to the proprietary 
right of individuals. It is more than likely that 
idnt-ownership, and not separate orimership, is 
the really archaic institution, and that the forms 
of property which will afford u8_ instruction^ will 
bb those which are associated with the rights of 
families and of groups of kindred. The Roman 
iurisprudenoe will not here assist in enlightening 
us, for it is exactly the Roman jurisprudence 
wixicli,, transformed by the theory of Natural Law.*. . 
has bequeathed to the moderns the imprepion 
mdiyiduai ownership is the normal state of 
■proprietary rights and that owmership in ^ common 
'■hw'^roups- of men is .only the exception., to a 
There is, however,. one ■commun^y 
-wliioh. will always be . carefully examined -by the 
;ilnquirer whO:is in. quest of any ^ lost mstiti^ion of 
'' primeval. 'society. , , .How. .far. soever any ■such.msti- 
.:^'tutibn: '.may .. have undergone change amon^ fee 
branch ' of the ^ Indo-European family . .which -has 
been settled for ages in India, it will' seldo^^ be 
found to have entirely cast aside the sneii m 
which it was originally reared. It happens that, 
among the Hindoos, we do find a form of owner- 
ship which ought at once to rivet our attention 
from its exactly fitting in with the ideas which 
our studies in the Law of Persona would lead as 
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to entertain respecting the original eondition ol 
property. The Village Community of India is at 
once an organised patriarchal society and an ■ 
assemblage of co-proprietors. The persona! jela- 
■ ti’ons to each other of' the. men , who : compose ■ it: ,a:r0 
indistinguishabiy confounded . with. . .their.,, ....pro.-;: 
prietary 'rights, and to the attempts : of 
tunotionaries to separate the two may .be '..assigned; 
i. gome of the most formidable miscarriages of 

Anglo-Indian administration. The Village Com- 
munity is known to be of immense antiquity, ^ In 
whatever direction research has been pushed into 
Indian history, general or local, it has always 
found the Community in existence at the farthest' ' 
point of its progress, A great number of inteili- 
. gent and observant writers, most of whom had no. 

theory of any sort to support concerning its 
_ nature and origin, agree in considering it the least 

! ■ destructible institution of a society which never 

if;'/ willingly surrenders any one of its usages to 

. ' ■ Innovation. Conquests and revolutions seem to 

' have swept over it without disturbing or dis- - 

S’’-’'.' placing it, and the most beneficent systems of 

government in India have always been those 
which have -recognised it as the basis of adminis- 

r/ tration. ; y 

' .!i . • The mature Roman law, and modern juris- 

prudence following in its wake, look upon ,co- 
ownership as an exceptional and momentary con* 
dition of the rights of property. This ‘view^ is 
I'Si- ' clearly indicated in the maxim which ^obtains', 
universally in Western Europe, Nemo in com- r 
", munione poteei invitm deiineri {‘ No one can be 
-'T-'';-'... ’ kept in ..co-proprietorship against his will’)* But ; 
V' in India this order of ideas is reversed, and it may 
,be said. that separate proprietorship is always on 
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its way to become proprietorship in common. 
The process has been adverted to already. As 
soon: as .a son is born he acquires a vested interest, 
in Ms father’s ‘substanoe^ and on attaining years 
of discretion he is evefi, in certain contingencies* 
permitted by the letter of the law to call for a 
■'partitian''of the family estate. As a fact, how-: 
ever^ a division rarely takes place even at the 
death of the father* and the property constantly 
remains undivided for several generations, though 
every member of every generation has a legal 
right to an undivided share in it. The domain 
thus held in common is sometimes administered 
by an elected manager, but more generally, and 
in some provinces always, it is managed by the 
eldest agnate, by the eldest representative of the 
eldest line of the stock. Such an assemblage of 
joint proprietors, a body of kindred holding a 
domain in common, is the simplest form of an 
Indian Village Community, but the Community ia 
mors, than a brotherhood of relatives ‘ and more 
than an association of partners. It is an organ- 
ised society, and besides providing for the manage- 
ment of the common fund, it seldom Mis to 
provide, by a complete stafi of functionaries, for 
internal government, for police, for the adminis- 
tration of justice, and for the apportionment of 
taxes and public duties. 

The process which I have described as that 
under wMoh a Village Community is formed, may 
be regarded as typical. Yet it is not to be sup- 
posed that every Village Community in India 
drew together in so simple a manner. Although, 
in the North of India, the archives, as I am 
informed, almost invariably show that the Com- 
munity was founded by a single assemblage of 
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blood-relations, they also supply information that 

men of alien extraction have always j from time to • 
time, been engrafted on it, and a mere purciiaser 
of a share may generally, under certain condi- 
tions, be admitted to tlife brotiierhood. in tHe 
' South of the Peninsula there are often Gommum-,: ... 
ties which appear to have sprung not from one 
but from two or more families; and there^ are 
some whose composition is known to be entirely 
artificial; indeed, the occasional aggregatmn of 
men of difierent castes in the same sooiety,rs 
to the hypothesis of a common descent. Yet m 
all these brotherhoods either the tindition is prer .:., 
served, or the assumption made, of an nrigmal 
common parentage. Moantstuart Blphmstone, 
who writes more particularly of the Simthern 
Village Communities, observes of them {^lory 
of India, i. 126) : * The popular notion is that 

the Village landholders are all descended from one 

or more -individuals; who. settled th.e_^ village...;., .and.,,,., 
that the only exceptions are formed by persons 
who have derived their rights ^by purchase -or 
otherwise from members of the original Soock. Ihe 
supposition is confirmed by the ^fact that, to this 
day, there are only single families of landholders 
in small villages and not many in large ones; 
but each has branched out into so many 
members that it is not uncommon for the whole, 
asriculturai labour to be done by the landholders, 
without the aid either of tenants or of labourers. 
The rights of the landholders are theirs collectively 
' and, though they almost always have a more or 
less perfect partition of them, they never have 
an entire separation. A landholder, for, instance, 
can sell or mortgage his rights; but he must, first- 
have the consent qI the Village, and the pur« 
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cliaser; steps . exactlj into^Ms place and takes np all 
.Ms ''Obligations. . If a family becomes, extinct. j, its, 
/share' .returns to the common stock,’ ■ 

.Some considerations' which have been- offered in 
. the fifth' chapte of this volume will assist "'the 
.re.ade'r, I trust', in appreciating the significance 
• of.' Elphinstone’s language. No institution of the 
primitive world is likely to have been preserved 
io pur -day, unl.ess,. it has acquired an elasticity 
■foreign' to its original nature through some vivify- 
ing legal fiction. The Village Community then is 
not necessarily an assemblage of blood -relations, 
but 'it is, such an assemblage or a body of 
co^proprietors formed on the model of an associa- 
■:tip'n:'::6 The type with which it should 

:,,|e';com|)ared is evidently not the Roman Family, 

■ But f he Roman Gens or House. The Gens was 
..also' : on the model of' the family.; it was 

■lihe Ya a variety of fictions of 

'■which, the., exact, na^ was lost in 'antiquity.. In 
-historical times, its leading characteristics were 
the very two which Elphinstone remarks in the 
.■Village .Gommunlty, There was -always- 'the .as-' 
sumption of a common origin, an assumption 
sometimes . notoriously at ■ variance with- fact; 
and, to repeat the historian’s words, ‘ if a family 
became extinct, its share returned to the common 
stock.’ In old Roman law, unclaimed inherit- 
.aaces:. escheated to the Gentiles. It is ' ..further 
suspected by all who have examined their history 
that the Communities, like the Gentes, have been 
very generally adulterated by the admission of 
strangers, but the exact mode of absorption can- 
not now be ascertained. At . present, they - are 
recruited, as Elphinstone tells us, by the ad- 
mission of purohaseri, with the consent of the 
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brotherhood. The acquisition of the adopted 
member is, however, of the nature of a universal 
succession; together with the ^ share ■ he has 
bought, he succeeds to the liabilities which the 
vendor had incurred towaids the aggregate group. 
He is an Emptor Famili», and inherits the legal 
clothing of the person whose , place he begins' ito' 
fill. The consent of the whole brotherhood re* 
" ‘ “ remind us of the 

_ _ ‘ ■ I, the Pariia- 

of that larger '■ brotherhood . : nl :■ eelf -sty led 
the ancient Roman cominon wealth,^ so' 
’ “ * ■ ■ " essential ‘tO'.the, iegaliza- 

the confirmation of a Will. 


quired for his admission, may 
consent which the' Comitia , Giiriata: 
ment 
kinsmen^ 

strenuously insisted., on as 

tion of an Adoption or . . _ ^ . , . 

The tokens of an extreme antiquity are dis- 
coverable in almost every single feature of the 
Indian Village Communities. We have so many 
independent' reasons for suspecting that the in- 
fancy of law is distinguished by the prevalence' of 
■'co-ownership, by the intermixture of peporsM 
with proprietary rights, and by the confusion of 
public . with private duties, that we should be 
justified' in deducing many important conclusions 
from our observation of these proprietary brother-; 
hoods, even if no similarly compounded societies^ 
' could be detected in any other part of the world. 
It happens, however, that much earnest curiosity 
has been very recently attracted to a, similar, .set 
of phenomena in those parts of Europe which 
have been m'ost slightly afiected by the feudal; 
transformation of property, and which in ^mmj 
important particulars have as close an affinity 
with the Eastern as with the Western world. ..The 
researches of M. de Haxthausen, M. Tengoborski, 
■and others, have shown us that the Russian’ 
villages’ are not fortuitous assemblagas ol.mens^ 
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nor are they unions founded on .contract; they 
are naturally organised commumties like those of 
India. It is true that these Tillages are always 
in, theory the patrimony of some noble proprietor* 
and the peasants have within historical times been 
converted into the predial* and to a great extent 
into the personal, serfs of the seignior. But the 
pressure of this superior ownership has never 
. crushed the ancient organization^ of the village, 
and it is probable that the enactment of the Czar 
of Russia, who is supposed to have introduced 
serfdom, was really intended to prevent the 
■ ' peasants from abandoning that co-operation with- 
out which the old social order could not long be 
maintained:.',.; In the assumption of. an agnatic 
connection between the villagers, in the blending 
of personal rights with privileges of ownership, 
and in a variety of spontaneous provisions lor 
internal administration, the Russian Tillage - 
appears to be a nearly exact repetition of the 
Indian Community; but there is one important 
difference which we note with the greatest in- 
terest. The co-owners of an Indian village, 
though their property is blended, have their rights 
distinct, and this separation of rights is complete 
and continues indefinitely. The severance of 
rights is also theoretically complete in a Russian 
village, but there it is only temporary. After the 
expiration of a given, but not in all cases of the 
same, period, separate ownerships are. extin- 
guished, the land of the village is thrown into a 
mass, and then it is re-distributed among the 
lamfiies oomposing the community, according to 
their number. This repartition having been 
effected, the rights of families and of individuals 
are again allowed to branch out into various lines, 
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which they continue to follow till another period 
of division comes round. An even more curious 
variation from this type of ownership occurs in 
some of those countries which long formed a 
debateable land between the Turkish empire and 
the possessions of the House of Austria. . ' In 
Servia, in Croatia, and the Austrian Sciavonia^ 
the villages are also brotherhoods of persons ; who: 
are at once co-owners and kinsmen ; but there ^ the , 
internal arraugements of the community' differ; 
from those adverted to in the last two esanipies.^ 
The substance of the common property is, in this;: 
case neither divided in practice nor considered in 
theorv as divisible, but the entire land is, ciil-; 
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ties Iiad n.ot been discovered and examined. It is 
wortli while to attend to the varieties of internal 
'■■arrangement within, the patriarchal groups which' 
,'iire:5-.or ' Were till recently, observable among races 
of Indo-European bIood> The chiefs of the ruder 
;' Highland, clans used, it is' said, to dole out food 
■to, : the heads of the households under their juris- 
diction... at the very, shortest intervals, and some- 
times ■day ■. by day. ■ A periodical distribution is 
^•aiso 'inade to the Sclavonian villagers of the Aus- 
trian and Turkish provinces by the elders of their 
■: body, but then it is a distribution once for all of 
.,:the :;totai:. produce of the year. In the Russian 
.villages, however, the substance of the property 
■‘Ceases to ■ be . , looked upon as indivisible, and 
■ separate- proprietary ■ claims are allowed .freely, to ■ 
grow up, but then the progress of separation is per- 
..emptorily.' arrested after it has continued -a certain 
:time. -:I^ not only is there no indivisibility 

©I' the- common fund, but separate ■ proprietorship 
in parts of it may be indefinitely prolonged and 
may branch out into any number of derivative 
ownerships, the de facto partition of the stock 
being, however, checked by inveterate usage, and 
by the rule against the admission of strangers 
without the consent of the brotherhood. It is 
not of course intended to insist that these different 
forms of the Village Community represent distinct 
stages in a process cl transmutation which has 
been everywhere accomplished in the same 
manner. But, though the evidence does not v/ar- 
rant our going so far as this, it renders less pre- 
sumptuous the conjecture that private property, 
in the shape in which we know it, was chiefiy 
formed by the gradual disentanglement of the 
separate rights of individuals from the blended 
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riffiits of a eommunity. Our studies m tbe Law 
of Persons seemed to^show us tbe Family expand™ 
im into the Agnatic group of kinsmen^ then the 
Agnatic group dissolving into separate house- 
holds; lastly the household supplanted by the 
individual;' and it is now suggested that each step 
in the change corresponds, to an analQg,ous.aiiie,raf,,,,,.,,..,.^ 
tion in the nature of Ownership. If there be any 
truth in the suggestion, it is to be obseryed that 
it materially afects the problem which theorists 
on the origin of Property have generally proposed 
to themselves. The question— perhaps an insolu- 
ble one— which they have mostly agitated iSj .what: 
■were the motives which hrst induced . men.,, w 
respect each other’s possessions? It may still be 
put, without much hope of finding an answer to it, 
in the form of any inquiry into the reasons which 
led one composite group to keep aloof from - the 
domain of another. But, if it be true that 
most important passage in the history of 
Property is its gradual elimination from the^coi- .. 
ownersMp of kinsmen, then the _great point of 
inouiry is identical with that which lies on the 
threshold of all historical law— what were the 
motives which originally prompted men to hold 
together in the family union, lo such a ques- 
tion, Jurisprudence, unassisted by other sciences, . 

is not competent to give a reply. The fact can 

only be noted. , , , , 

The undivided state of property m ancient so* 
cieties is consistent with a peculiar slmrpnep of 
division, whicb shows itself as soon as any smgie 

share is completely separated from the patrimony 
of the group. This phenomenon springs, doubt, 
less, ftSm the chcumstance tot the property « 



p tLat any dealing with it, in its dmded state ^ 
is a transaction between two highly complex 
bodies* I have already compared Ancient Law to 
Modern International Law, in respect of the size 
and complexity of the corporate associations, 
;whos0':' rights and duties it settles. As the con-- 
■;feacts 'and .conveyances known to ancient law. are 
.^cptracts and conveyances to which not single in- 
:d.ividua!s 5 ' but organised, companies, of men, are 
:,„parti6s,,: they .are in the. highest degree ceremoni- 
^,ous„;„-.th©y .require a variety of symbolical , acts- 
-and,.,' -words ' intended to impress the .business on 
.the memory of all, who take p.art in it; and -they, 
demand the presence of an inordinate number of 
-■witnesses. " From' these peculiarities, and others, 
.allied to them, springs the universally - unmalie- -- 


.vlutely .-.maiienable, ...as .was , the case . with ■ the 
Selavonians, and still oftener, though alienations 
may not be entirely illegitimate, they are vir- 
tually impracticable, as among most of the Ger- 
manic tribes, from the necessity of having the 
consent of a large number of parsons to the trans- 
fer* Where these impediments do not exist, or 
can be surmounted, the act of conveyance itself 
is generally burdened with a perfect load of 
ceremony, in which not one iota can be safely 
neglected. Anoient law uniformly refuses to dis- 
pense with a single gesture, however grotesque; 
with a single syllable, however its meaning may 
have been forgotten; with a single witness, how- 
ever superfluous may be his testimony. The 
ptire solemnities must be scrupulously completed 
by persons legally entitled to take part in them, or 
else ' the conveyance is null, and the seller is 
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Lfflits ol wliieli lie liacl vainly 

obstacles tO' ibe free eireulation 
^I.use and, eniciyment,;;:::, begin of 
to make tbemaelves^ felt as soon as society 
even a . slight degree of , activity » and 
wliicb advanciBg. .communities 
endeavour to overcome them form the staple of 
, tv.. 7 of Property , Of such expeaie,ii,ts ■.them; 
'which takes precedence of the rest.:froin its 
’“y. The idea seems to. 
;ested, itself to a great: 


re-established in the rig 
attempted to divest himself , 
' These- various c'- 
of the objects of 
course tw — ^ 
has acquired 
the expedients by 


the histo_ry 
is one \t — 
antiquity t 
have spontaneous^ 
number of earlv societies, to classify property into _ 
kinds. ■ One kind or sort of property is placed on 
a lower footing of dignity than the others, but at 
the same time is relieved from the fetters which 
antiquity has imposed on them. Subsequently, 
the superior convenience of the rules governing 
the transfer and descent of the lower order of 
property becomes generally recognized, and by a 
Gradual course of innovation the plasticity of the 
less di'-nifled class of valuable obieots is com- 
municated to the classes which stand oonvePr 
tionally higher. The history ol _Boman Propwty 
Law is the history of the assimilation, of Kes 
Snoipi to Bos Neo Maneipi. The history of 
Property on the European Continent is the history 
of the subversion of the feudalized law of land by 
the Romanized law of moveables; and, though Ae 
historv of ownership in England la not nearly 
completed, it is visibly the law of pemonalty 
which threatens to absorb and annihilate the law, 

°^'rhe only naiiiral classification of the objects of 
enjoyment, the only classification^ which Gone-, 
ononds with an essential difference m the subiecfo 




explanation wMch appears to cover tlia greatest 
■number of instances is^ that the subjects, ,nf:venJoj*;,', 
ment honoured above the rest were . the , formS' ;:G'f ^v 
property known first and earliest to each par- 
ticular community, and chgnified therefore em- 
phatically with the designation of Property. On 
the other, hand, the ^ articles not ■ enumerated 
among the favoured objects seem, to ■ have. , been: 
placed on a lower standing, because the .know,-: 
ledge of their- value was posterior to the ,ep-o,e,h, at, 
which the catalogue of superior property ,' , waS: 
settled.- They were at ■ first unknown,' ;rare,y' 
limited in their uses, or else regarded ,as„: ■ mem,, 
appendages- to the privileged objects.; , ..Thus-^. 
though the Boman Bes Mancipi included a num- 
ber oi moveable articles of great value,: stili;: tli 0 - 
most costly "jewels were ,never .allowed to ,:t,a,k0, 
rank as Bes Mancipi, because they were unknown 
to the early Romans. In the same way oliattek 
real in England are said to have been degraded 
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way the' designation covering the best-known 
forms of property is denied to articles which 
^ exactly .resemble them in being objects of enjoy-, 
..meat and .subjects of right. But to these in- 
fluences j which exert peculiar force in a subject- 
matter so stable as that of law, are afterwards 
,:adde,d .others more consistent with progress in 
, enlightenment and in the- conceptions of general 
expediency.: Courts and lawyers become at last 
alive to the inconvenience of the embarrassing 
formalities required for the transfer, recovery, 
or ■devolution of the favoured commodities, and 
grow unwilling to '.fetter the newer descriptions . of 
. property with the technical trammels which char- 
.aeterized:: the infancy of law. Hence arises a dis- 
position to keep these last on a lower- grade in 
the arrangements of Jurisprudence, and to permit 
.their: transfer by simpler -pro.cesses than those 
which, 'in archaic conveyances, serve as stum- 
bling-blocks to good faith and stepping-stones to 
fraud. We. are perhaps in some danger of' under- . 
rating the inconveniences of the ancient modes of 
transfer. Our instruments of conveyance are 
written, so that their language, w'ell pondered by 
the professional draftsman, is rarely defective in 
accuracy. But an ancient conveyance was not 
written, but acted. Gestures and words took 
the place of written technical phraseology, and 
any formula mispronounced, or symbolical act 
omitted, would have vitiated the proceeding as 
fatally as a material mistake in stating the uses 
or setting out the remainders would, two hun- 
dred years ago, have vitiated an English deed. 
Indeed, the mischiefs of the archaic ceremonial 
are even thus only half stated. So long as elabor- 
afco oonveyances, written or acted^ are require^d 
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lor tbe alienation of land alone, the chances of 
mistake are not considerable in tlie transfer of^a 
description of property which is seldorii got rid 
of with much precipitation. But the higher, elass,;, 
of property in the ancient world comprised not 
only land but several of the commonest and 
several of the most valuable moveables. ^ 
once the wheels of society had begun to ^ move 
quickly, there must have been hnmense incon- 
venience in demanding a highly intricate form of 
transfer for a horse or an ox., or for the ..most,: 
costly chattel of the old world — the Slave. Such 
commodities must have been constantly and even 
ordinarily conveyed with ineompiete. forms,y;,,and 
held, therefore, under imperfect titles. 

The Res Mancipi of old Roman law were, 
dand----in. historical times, land oii : Italian,: 8011 ,---“ 
slaves and beasts : of burden, ...such , as :iiorseSv:,and,. 
oxen. It is impossible to doubt that the objects 
which make up the class are the instruments of 
agricultural labour, the commodities of hrst con* 
wp.n lienee to a nrimitive people, buch conimodi- 


sequence to a primitive people^ . n 

ties were at first, I imagine, called emphatically 
Things or Property, and the mode of conveyanoo 
by which they were transferred was called a Man- 
cipium or Mancipation; but it was not probably 
till much later that they received the distinctive 
appellation of Res- Mancipi, ‘ Things which 
require a Mancipation.’ By their side ^ there 
may have existed or grown up a class ^ of ^ objects, “■ 
for which it w^as not worth wRile to insist upon 
the full ceremony of Mancipation. It would be, 
enough if, in transferring these last from owner 
to owner, a part only of the ordinary lormali.iies^ 
were proceeded with, namely, that actual de*! 
Ilvsty, physical . transfer^ or trqditiowjf wMoh i$' 
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tlie 'most obYioiis index of a cliange of proprietor- 
ship* Such commodities were the Res Neo Man- 
cipl of the ancient jurisprudence, * things which 
did not require a Mancipation \ little prized pro- 
bably at first, and not often passed from one 
group of proprietors to another. While, however, 
the list of the lies Manciphwas irrevocably closed, 
that of the Res N ec Mancipi admitted of indefinite 
expansion; and hence every fresh conquest of 
man over material nature added an item to the 
Res Nee Mancipi, or ejected an improvement in 
those already recognised. Insensibly, therefore, 
they mounted to an equality v/ith the Res Man- 
cipi, and the impression of an intrinsic inferiority 
being thus dissipated, men began to observe the 
manifold advantages of the simple formality 
which accompanied, their, .transfer .oyer ^the. more 
intricate, and- more venerable ceremonial. , Two,, 
of the agents of legal amelioration, Fictions and 
;Eqiiity, 'were assiduously employed by the.-Romaa 
■lawyers to give the praetical effects of a Manci- 
pation to a Tradition: and, though Roman legis- 
lators long shrank from enacting that the right 
of property in a Res Mancipi should be imme- 
diately transferred by bare delivery of the article, 
yet even this step was at last ventured ypon by 
Justinian, in whose jurisprudence the diSerence 
between Res Mancipi and Res Nee Mancipi dis- 
appears, and Tradition or Delivery becomes the 
one great conveyance known to the law. The 
marked preference -which the Roman lawyers very 
early gave to Tradition caused them to assign 
it a place in their theory which has helped to 
blind their modern disciples to its true history. 
B was classed among the ‘ natural ’ modes of 
acquisition, both because it was generally prac- 
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tised among the Italian tribes j and because ii 
was .a ' process wMcb attained its object by the 
■simplest mecbanism.' If, the expressions of" the 
jurisconsults be pressed, they undoubtedly imply 
that Tradition, which beloi^s to the La-w Natural, 
is more ancient than Mancipation, which is an in-' 
stitution of Civil Society; and this, I need not 
say, is the exact reverse of the truth. 

The distinction between Res Mancipi and' ReS; 
Nec Mancipi is the. type of a class of distinctions'^' 
to which civilization is much indebted, distinc- 
tions which run through the whole mass of com- 
modities, placing a few of them in a class by 
themselves,- and ' relegating the others to a lower 
category. The inferior kinds of property are first, 
from disdain and disregard, released from the 
perplexed ceremonies in., which primitive law:, de-, 
lights, and thus afterwards, in another state of 
intellectual progress, the simple methods of trans- 
fer and recovery which have been allowed to come 
into use serve as a model which condemns by 
its convenience and simplicity the cumbrous 
solemnities inherited from ancient days. But, in 
some societies, the trammels in which Property 
is tied up are much too complicated and stringent 
to be relaxed in so easy a manner. Whenever 
male children have been born to a Hindoo, the 
law of India, as I have stated, gives them all an 
interest in his property, and makes their consent 
a necessary condition of its alienation. In the 
same spirit, the general usage of the old Ger- 
manio peoples — ^it is remarkable that the Anglo- 
Saxon customs seem to have been an exception*™- 
forbade alienations without the consent of the 
male children; and the primitive law of the 
Sclavonians even prohibited them .altogether# It 





anoas and Acquisitions, The inherited property 
of tiae lather is shared by the children as soon as 
■they. -are bom;; hut according . to. the custom : of 
most provinces s the acquisitions made by Mm 
during Ms lifetime are wholly his own, ,and can 
be transferred by him at pleasure. A similar dis- 
tinction was not unknown to Roman law, in 
wMch the earliest innovation on the’ Parental 
Powers took the form of a permission given to the 
son to keep for himself whatever he might have 
acquired in military service. But the most exten- 
sive use ever made of this mode of elassihcation 
appears to have been among the Germans, . I 
have repeatedly stated that the allod, though not 
inalienable, was commonly transferable with the 
greatest difficulty; and moreover, it descended 
exclusively to the agnatic kindred. Hence an 
extraordinary variety of distinctions came to be 
recognized, all intended to diminish the incon- 
veniences inseparable from allodial property. The 
WBlirgeldf for example, or composition for the 
homicide, of a relative, which occupies so large a 
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ins; to rules of succession altogether different. 
Similarly, the reipus, or fine leviable on the re- 
marriage of a widow, did not enter into the aWod 
of the person to whom it was paid, and followed 
a line of devolution in which the privileges ot the 
apnates were neglected. The law, too,^ as among 
the Hindoos, distinguished the Acquisitions ot the 
chief of the household from his Inherited pro- 
nertv, and permitted him t® deal with them under 
much more liberal conditions. Classifications of 
the other sort were also admitted, and the familiar 
distinction drawn between land and moveables; 
but moveable property was divided into several 
subordinate categories, to each of which different 
rules applied. This exuberance of classification, 
which may strike us as strange in so rude a 
people as the German conquerors of the Empire, 
is doubtless to be explained by the presence m 
their svstems of a considerable element of itoman 
law, absorbed by them during their long soioiirn 
on the confines of the Eomaii dominion, it is 
not difficult to trace a great number of the rules 
eoverning the transfer and devolution of the com- 
modities which lay outside the allod, to their 
source in Roman jurisprudence, from which they 
were probably borrowed at widely distant epochs, 
and in fragmentary importations. How far tne 
obstacles to the free circulation of property were 
surmounted by such oontrivpoes, we have not 
tli6 mecins even of conjecturing, for the distuic* 
tions adverted to have no rnodern history. As i 
before explained, the allodial form of property 
was entirely lost in the feudal, and when the con- 
solidation of feudaiism was once completed, there 
was practically but one distinction left standing 
q! all those which had been known to the wobwiBi 


i 'V' ' 

1* "h K 



EARLY HISTORY OP PROPERTY 285 


world — tlie distinction between land and goods, 
immoveables and moveables. Externally this dis- 
tinction was the same with that which' Roman law 
had finally acceptedj but the law of the middle 
ages differed from that'* of Rome in distinctly con- 
sidering immoveable property to be more dignified 
than moveable. Yet this ohc sample is enough to 
show the importance of the class of expedients to 
which It belongs. In all the countries governed 
by systems based on the French codes, that is, 
through much the greatest part of the Continent 
of Europe, the law of moveables, which w^as 
always Roman law, has superseded and annulled 
the feudal law of land. England is the only 
■eomntry - of importance in' which this transmuta-: 
^lon,: .though it has gone some v/ay, is not ■. nearly ■ 
.sccomylished. Our own, too, it may be .added, is 
■the ' 'Only .'ConsM^ European country, in which 

the separation of moveables from immoveables 
■.has; '.been BO'mnwhat dist by the same, in- 
fluences which caused the ancient classifications 
to depart from the only one which is ‘counten- 
anced by nature. In the main, the English dis- 
tinction lias been between land and goods; but a 
certain class of goods have gone as heir -looms 
with the land, and a certain description of in- 
terests in land have from historical causes been 
ranked with personalty. This is not the only 
instance in which English jurisprudence, standing 
apart from the main current of legal modification, 
has reproduced phenomena of archaic law. 

I proceed to notice one or two more contriv- 
ances by which the ancient trammels of pro- 
prietary right were more or less successfully re- 
laxed, premising that the scheme of this treatise 
only permits me to mention those which are* of 


:W- ■ 



ciple, of which modern jurisprudence has very 
slowlv and with the greatest difficulty obtained 

* - ^ ' .1. ll™ J K trcivxf : 


the recognition, was ’^really familiar to the ¥ery 
infancy of legal science. There is^no prineipie m 
ail' law which the moderns, in , spite 
■ficial character, have been so loath to^ adopt and 
to carry to • its '■ legitimate consequences as,', that, 
which was known to the ,Bomans as Usucapion,,, 
and which has descended^ to ^modern jurisprudence 
under the name of Prescription. ,It was.,a..po,sit,iye:„. 
rule of the oldest Boman law, a rule older than 
the Twelve Tables, that commodities which had 
been uninterruptedly possessed for a certain 
period became the property of the possessor. The 
period of possession was exceedingly short— one 
or two years according to the nature of the com- 
modities— and in., historical times Usucapipa^waa 
only allowed to operate when possession had _ com- 
menced in a particular way; but I think it likely 
fif. a. lAsfs advanced enoch possession was coii" 



interests, ^ very naturally regarded the privileges 
wMck : tkey conferred as ■ incapable of being lost 
tbroughvdisuse" bowever prolonged ; and in accord- 
ance witb this view, the spiritual jurisprudence, 
wben: afterwards ■ consolidated , was distinguished 
: by ^ a marked leaning . .against- Prescriptions, .-■■■■ It 
wssvthe ::late ;of...th6 Canon: Law, when .held ...up 
by the clerical lawyers as a pattern to secular 
legislation, to have a peculiar influence on first 
principles. It gave to the bodies of custom which 
..w.6re. formed' througho^^^ Europe far fewer express 
rules than did the Roman law, but then it seems 
to have communicated a bias to professional 
opinion on a surprising number of fundamental 
points, and the tendencies thus produced progres-- 
sively gained strength as each system was de* 
veloped* One of the dispositions it produced was 
a disrelish . for Prescriptions; but I do not know 
that this prejudice would have operated as power- 
fully, as it has done, if it had not fallen in' with 
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the doctrine of the scholastic jurists of the realist 
sect, who taught that, whatever turn actual legis- 
lation might take, a right, how long soever ne- 
elected, was in point of fact indestructible. Ihe 
remains of this state (jf feeling still exist. 
Wherever the philosophy ol law is earnestly ciis« 
cussed, questions repaoting the speculative basis 
of Prescription are always hotly disputed; and, it 
is still a point of the greatest interest in France 
and Germany, whether a person who has been 
out ol possession for a series ol years is deprive.q;, 
of his ownership as a penalty lor his neglect j or 
loses it through the summary interposition of 
the law in its ■■ desire to have., a 
no such scruples troubled the mind of early 
Boman society. Their ancient usages directly 
took away the ownership of everybody who had 
been out of possession, under certain circum- 
stances, d.uring one or two years. What was the 
exact tenor of the rule of Usucapion m its earliest 
shape, it is not easy to say; but, taken with the 
limhations which we find attending it^ in the 
books, it was a most useful security against the 
mischiefs of a too cumbrous system of convey- 
ance In order to have the benefit of Usucapion, 
it was necessary that the adverse possession 
should have begun in good faith, that is, w,ith 
belief on the part of the possessor that he was 
lawfully acquiring the property, and it was farther 
required that the commodity should have been 
transferred to him by some mode of alienation 
which, however unequal to conlerrmg a complete 
title in the particular case, was at least recognised 
bv the law. In the case therefore of a Maiieipa. 
tion, however slovenly the performance might 
have been, yet si it had been carried so far m to 
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involve a Tradition or Delivery 3 tlie vice of the 
title be cured by Usucapion in two years at 

most, I know notliing in the practice ^of the 
Romans which testifies so strongly to their legal 
':genins ''CiS:'4he use :whici;| they made of Usucapion, 
The difficulties which beset them were nearly the 
same with those which eml^arrassed and still em- 
barrass the lawyers of England, Owing to the 
complexity of their system, which as yet they 
had neither the courage nor the power to recon- 
struct, actual right was constantly getting 
divorced from technical right, the equitable owner- 
ship from the legal. But Usucapion, as manipu- 
lated by the jurisconsults, supplied a self-acting 
machinery, by which the defects of titles to pro- 
perty were always in course of being cured, and 
.'by :■ which the ownerships that., were' temporarily; 
Beparated were ■ again rapidly cemented together 
with the briefest possible delay. Usucapion did 
not lose its advantages till the reforms-. of Jus- 
■timam' - But as soon as law and equity -.had- been 
Cbmpietoly fnsed,. and when Mancipation, ceased 
to be the 'Roman conveyance, there was no further 
necessity for the ancient contrivance, and Usuca- 
pion, with its periods of time considerably 
lengthened, became the Prescription which has at 
length been adopted by nearly ail systems of 
modern law, 

I pass by wdth brief mention another expedient 
having the same object with the last, which, 
though it did not immediately make its appear- 
ance in English legal history, was of immemorial 
antiquity in Roman law; such indeed is its appar- 
ent age that some German civilians, not suffi- 
ciently aware of the light thrown on the subject 
by the analogies of English law, have thought it 
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even older than the Mancipation. I speak the 
Cessio in Jure, a eoEusive recovery, in a CiMrt 
of law, of property sought to be conveyed. . Ilia 
nkintiS clSmed the subject of this proceeding 
^ litigation ; the defend- 
,* and the commodity „was' , 
iff. I, need; scia.rcely; 
.1—1 '1 ' . " ^ i twrit ' 

> our lorSathers, and produeed: 
30 . ::: 3 S which did so 

harshest trammels of the feudal 


ant maae aeiauiu, 

sslif *5>, »pf “ 

suggested itseli to 

those famous Fines and Becoveriei 

knddaw.™the^Roman and English contrivances 
hTve very much in common and illustrate each 
other most instructively, but 
enoe between them, that the object of the Eng- 
lish lawyers was to remove complications already 
rntroduced into the title, while the Roman pnis- 
consSts sought to prevent them by substituting 
a mode of transfer necessardy unimpeachable for 
one which too often miscarried. The device is, m 
ffrt one which suggests itself as soon as Comts 
of Law are in steady operation, but are neverche- 
less stiU under the empire of priimtive nmions. In 
an advanced state of legal opinion, 

„ard collusive litigation as an abuse of their pro- 
Ldure; hut there has always been a ame when, 
if" their forms were scrupulously compned with, 
they never dreamed of looking further. .r.,, 
lie influence of Courts of Law and of their 
nrooedure upon Property has been most extensive, 
Lt the subject is too large for the dimensions^ 
this treatise, and would carry us further down 
the course of legal history than is consistent with 
its scheme. It is desirable, however, to mention, 
that to this influence we must attribute the im- 
norLnoe of the distinction between Property and 
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::£'ossessioii--»iiot 5 , ' indeed s the ■ distmction- itself, 
which (in the language of an eminent English 
civilian) is the same thing as the distmction 
between the legal right to act upon a thing and 
the physical power to dc so — ^but the estraordinary 
importance which . the distinction has obtained- in 
the: .philosophy, of law. Few. educated persons- are 
■so...littie':- vers.ed. in legal literature as notate. have 
heard - that, .the language of the 'Bnman juriscon* 
:s.uits-on the subject of Possession long- occasioned 
:.thev.. greatest, possible, .perplexity, .and. that^^the 
.g.enius: .-'of..-.Savigny is supposed to have chiefly 
proved itself by the solution which he discovered 
lor:' 4he:' enigma.' „ Possession, in .fact,, when em- 
■ ployed'.- by the' Eoman lawyers, appears to have 
contracted a shade of meaning not easily, 
accounted for. The word, as appears 'from- its 
.ety:m.oiogy., -must have originaliy- denoted physical 
contact or physical contact resumeable at 
pleasure; but, as actually used without any 
qualifying epithet, it signifies not simply physical 
.-detention.,:; .- hut .physical -..detention - coupled-, with^ 
the intention to hold the thing detained as one’s 
own. Savigny, following Niebuhr, perceived that 
for this anomaly there could only be a historical 
origin. He pointed out that the Patrician 
burghers of Borne, who had become tenants of the 
greatest part of the ^public domain at nominal 
rents,, were, in. the view of the old Eoman law, 
mere possessors, but then they were possessors 
Intending to keep their land against all comers. 
They, in truth, put forward a claim almost iden- 
tical with that which has recently been advanced 
in England by the lessees of Church, lands. 
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•OH tiie subject of Possession which 'have , done' so 
much to discredit it, while English law,, after the 
actions which it appropriated to the recovery of 
real property had fallen into the most hopeless, 
confusion, got rid at last of the ‘whole tangled 
mass by a heroic remedy. No one can doubt that 
the virtual abolition of the English real actions 
w'hich took place nearly thirty years since was a 
public benefit, but still persons sensitive to the 
harmonies of jurisprudence will lament that, in- 
stead of cleansing, improving, and simplifying the 
true proprietary actions, we sacrificed them all to 
the possessory action of ejectment, thus basing 
our whole system of land recovery ' upon a legal 
fiction. 

Legal tribunals have also powerfully^ assisted to 
shape and modify conceptions of proprietary right 
by ’means of the distinction: between Law and 
Equity, which always makes its first appearance 
as a distinction between jurisdictions. Equitable 
property in England is simply property .held under 
the jurisdiction of the Court of Chancery. At 
Rome, the Prsetor's Edict introduced its novel 
principles in the guise of a promise that under 
certain circumstances a particular action or a 
particular plea would be granted; and, accord- 
ingly, the property hi honis^ or Equitable Pro- 
perty, of Roman law was property ^ exclusively 
protected by remedies wdiich had their source in 
the Edict, The mechanism by which equitable 
rights were saved from being overridden by the 
claims of the legal owner was somewhat different 
in the tw’-o systems. With us their independence 
is secured by the Injunction of the Court of Chan- 
cery. Since however Law and Equity, while not 
as yet consolidated, were administered under^ the 
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Eoman system by the same Court, notbing like 
tbe Injunction, was required, and the Magistrate 
took the simpler course of refusing to grant to the,; 
Civil Law Owner those actions and pleas by which 
alone he could obtain the-^property that , belonged, 
in equity to another.- But the practical operation, 
of both "systems was nearly the same. Both, by : 
means of a distinction in procedure, were able' to 
preserve new forms of property in a sort of pro- 
visional existence, until the time should come' 
when they were recognized by the whole law. In 
this way, the Roman Pr^tor gave an immed,iate: 
right of property to the person who had acquired 
a Res Mancipi by mere delivery, without waiting 
for the ripening of Usucapion. .Similarly he in time 
recognized an ownership in the Mortgagee^ who,: 
had at first been a mere ‘ bailee ’ or depositary, 
and in the Emphyteuta, or tenant of land which 
was subject to a fixed perpetual rent. Following 
a parallel line of progress, the English Court of 
Chancerv created a special^ proprietorship for the 
Mortgagor, for the Cestui que Xrust, for the 
Married Woman who had the advantage of a 
particular kind of settlement, and for the Pur- 
chaser who had not yet acquired a complete legal 
ownership. All these are examples in which forms 
of proprietary right, distinctly new, were recog- 
nized and preserved. But indirectly Property has 
been affected in a thousand ways by equity both 
in England and at Rome. Into whatever corner 
of jurisprudence its authors pushed the poV'Crfiil 
instrument in their command, they were sure to 
meet, and touch, and more or less^ materially 
modify the law of^property. When in ^ the pre- 
ceding pages X have spoken of certain ancient legal 
distinctions and expedients as having powerfully 
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■ affected tlie Mstory of ownership, I must be 
UD.cierstood to mean that the greatest part of their 

'. influence has " arisen from the hints- -and.sugges-' -- 

vtions:' of improvement infused by them mto the 
omental'.' '.'atmosphere which was breathed by- the ■ 

■:' fabricators 'Of' eqx,iitable systems* - 
..-:."'But '."-to. describe the influence of Equity, on 
".Ownership would be to write its history down to : 
"O.ur 'own -days. I have alluded to it principally . 

■ because ': several esteemed co,nt0mporary writers 

' have th^ the Rom.an severance of 

"Equitable from Legal property , we have the clue " 
"''-'tO'''th'a in the conception of Ownership, - 

'■- which ' apparently distinguishes the law - of the ' 
'"middle- ages from the law of the Roman Empire. 

of the feudal- concep-. 
""'tion-'- is 'its- recognition of a double proprietorship, ^ 
"the"-' superior ownership of the lord of -the fief eo-'. 
'":e'xisting with the inferior property or estate -of the „ 
-Aenant, ' :Now, this duplication of proprietary right, ,'. 
"-looks-, -it is- urged, extremely like- a, generalized 
'■"form nf the Roman distribution of .rights-- over pro- ' 

■ 'pert-y into 'Quintanan or legal, and (to use a word ,: 

' of, late ‘ origin) Bonitarian or equitable. Gains 
"himself observeS'^'U splitting of dominion : 

' into two parts as a singularity of Roman law, and 
expressly contrasts it with the entire or allodial ' 
"-Ownership '-' to which other nations -.were accus-*,. .' 
tomed. Justinian, it is true, re-consolidated 
dominion into one, but then it was the partially 
reformed system of the Western Empire,, and not 
Justinian’s jurisprudence, with which the bar- 
barians were in contact during so many centuries. 
'While they remained poised on the edge of the 
Empire, it may well be that they learned this 
distinction, which afterwards bore remarkable 
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fruit. In favour of this theory, it must at all 
events be admitted that the element of Eoman 
law in the various bodies of barbarian custom has 
been very imperfectly examined. The erroneous 

or insufficient theories wlfich have served 
plain Feudalism resemble each other in thoir 
tendency to draw off attention from this, pa.picul^r^ :, 
ingredient in its texture. The older inyestigators, 
who have been mostly followed in this country, 
attached an exclusive importance to the circum- 
stances of the turbulent period during which the 
Feud al system grew to maturity ; and m later 
times a new source of error has been adaed to 
those already existing, in that pride of nationality 
which has led German writers to exaggerate the 
completeness of the social fabric wdiicb their fore- 
fathers had built up before their appearance m 
^ the ' Boman world. One or .two, ..English,., iimiiirefs,,. 
who looked in the right quarter for the founda- 
tions of the feudal system, failed nevertheless to 
conduct their investigations to any satisfactory 
result, either from searching too ^exclusively for 
analogies in the compilations of Justinian, or 
from confining their attention to the compendia of 
Boman law which are found appended to some of 
the extant barbarian codes. But, if Boman juris- 
prudence had any influence on the barbarous 
societies, it had probably produced the greatest 
part of its effects before the legislation of Jus- 
tinian. and before the preparation of these com- 
pendia It was not the reformed and pimhed 
lurisprudence of Justinian, but the undigested 
system which prevailed in the Western Empire, 
and which the Eastern Corpus Juris never suc- 
ceeded in displacing, that I 'conceive to have 
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of barbarous usage. Tbe change must be sup- 
posed to have taken place before the Germanu. 
tribes had distinctly appropriated, as 
anv uortion of the Roman dominions, and tbere. 
fore Iona before Gernianio monarchs had 
breviaries of Roman law to be drawn up 
use of their Roman subjE^pts. 

some such hypothesis will be felt by everybody 
who can appreciate tlie difierence between a^haio 
and developed law. Rude as are the Lspes Bar. 
barormn which remain to us, they are not rude 
enough to satisfy the theory of their purely bar- 
barous origin; nor have we any reason for be- 
lieving that we have received, m written records, 
more than a fraction of the fixed rules which were 
practised among themselves by the members of 
the conquering tribes. If we can once persuade 
ourselves that a considerable element of debased 
Roman law already existed in.^the barbarian 
systems, we shall have done somethmg to lemove 
a^grave difficulty. The German law of tbe oon- 
querors and the Roman law of their sub] ecs 
would not have combined if they haa not 
possessed more affinity for each other than mflned 
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..suggested .by the Eoman. duplication , ol dom-aiaial 
.rights. The distinction between legal .and. equit- 
able property strikes one as a subtlety: iittle . likely 
to be ■ appreciated by barbarians ; and j ' moreover j 
it can scarcely be understood unless Courts .of 
Law are contemplated in regular operation. ^' But 
the strongest reason against this theory . is the 
existence in Roman Law of a for.m of property—a 
creation of Equity, it is true — ^which supplies a 
much simpler explanation of the transition from 
one set of ideas to the other. .This is the Empby* 
teusis, upon which the Fief of the middle ages 
.has often been fathered, though without much 
knowledge of the exact share which it had ■ in 
bringing feudal ownership into the world. The 
truth is that the Emphyteusis, not probably as. 
:yet known by its Greek designation, marks one 
stage in a. current of ideas which led ultimately 
to ie.udalism, ■ The first mention in Roman history 
of estates larger than could be farmed by a: Tater» 
familias, with his household of sons and slaves, 
occurs when we come to the holdings of the 
Roman patricians. These great proprietors appear 
to have had no idea of any system of farming by 
free tenants.. Their latifundia seem to have been 
universally cultivated by slave-gangs, under 
bailifis who were themselves slaves or f reedmen ; 
and the only organization attempted appears to 
have consisted in dividing the inferior slaves into 
small bodies, and making them the peculium of 
the better and trustier sort, who thus acquired 
a kind of interest in the efficiency of their labour. 
This system was, however, especially disadvan- 
tageous to one class of estated proprietors, the 
Municipalities. Functionaries in Italy were 
changed with the rapidity w’hich often surprises 
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’m'is 'tke'^a Rome lierself; so that 

the' suferintendence of^ a large landed domain by 
anTtalian .eGrporation must have, been excessively 
imperfect* '.'Accordingly, we are told that with 
. the ' municip.alities began the .practice of letting 
'Oiit agri v ectigules ^ th&t is, of leasing land for a . 
perpetuity to a free tenant, at a fixed- rent, and 
-under ' certain conditions. The pjan ,was after- 
' wards extensively imitated by individual pro- 
prietors', ■■ and the tenant, whose relation to the 
own'er had originally been determined by his con- 
'-.-tract,' w’'as subsequently recognized by the- Prsetor , 
-as havi'ng himself a qualified proprietorship, which 
'In tim-e became known as an Emphyteusis.- From 
'this-, point ' the history of tenure parts into two 
branches.- In- the course of that long period 
during- which our records of the Roman Empire, 
are ^m-Gst incomplete, the slave-gangs of the great 
Roman ■ 'families became transformed , into the., 
-'C'oioni, whose- origin and situation, constitute one 
of ■'the- , obsc'm questions in all .history. . We 
may suspect that they were formed partly by the 
eievation of .'the slaves, and partly by the degrada-. 
tion of the free farmers ; and that they prove the 
richer ■'' olasses - of . the Roman Empire, .-to, have, 
become aware of the increased value which iahd.ed 
property obtains when the cultivator has an in- 
terest in the produce of the land. ^ We know that 
their servitude was- predial; that it wanted, many 
''Al-'the^-ehara-eteristies. of absolute slavery, and -that 
'they acquitted -their service to the landlord in 
rendering to him a fixed portion of the annual 
crop. We know further that they survived, all 
the mutations of society in the ^ancient and 
modern worlds. Though included in the lower 
courses of the feudal structure, they continued 
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in many countries to render to th-s landlord pre- 
cisely ’the same dues which they had paid to the 
Roman dominus^ and from a particular class 
among them, the coloni medieiani who reserved 
half the produce for 'the owner ^ are descended the 
mstmjef teiiantrys who still conduct the cultiva- 
tion of the soil in almost all the South of Europe. 
On the other hand, the Emphyteusis, if we may 
'SO interpret ■ the allusions to it iii ^ th& CoTpuS;: 
became a favourite and beneficial :modifi.t5ation iOf,; 
property; and it may be conjectured that wherever 
free farmers existed, it was this tenure which 
regulated their interest in the land. The Praetor, 
as has been said, treated the Emphyteiita as a 
' true' ' proprietor When ejected, he was allowed 
to reinstate -himself by a Real Action, the dis- 
tinctive badge of proprietary right, and he was 
protected from disturbance by the author of Ms 
lease so long as '-the can on, or quit-rent, was 
punctually paid But at the same time it must 
not be supposed that the ownership of the author 
of the lease was' either extinct or dormant. It 
was kept alive by a power of re-entry on non- 
payment of '.the rent, a right of pre-emption In 
case of sale, and a certain control over the mode 
of cultivation; ,We have, therefore, in the Em- 
'phyteusis a- striking example of the double owner- 
ship which characterized feudal property, and 
one, moreover, which is much simpler and much 
more easily imitated than the juxtaposition ,of 
ieeal and equitable rights. The history, of the 



agri limittopU, wMoli were occupied by veteran 
soldiers of 'the Boman army on the terms otm,: 
Emphyteusis. There was a double ownership.. 
The Koman State was landlord of the , soil, but . 
the soldiers cultivated it without disturbance so 
.long , as they held themsdves ready to be called..,, 
hut for military service whenever the state of the 
'h'6rd'er'‘ should' require it. In fact, a sort of_ gar,- . 
rison-duty, under a system closely resembling 
that of the military colonies on the Austro- 
Turkish border, had taken the place of the ^it« 
rent which was the service of the ordinary him- 
piivteuta. It seems impossible to doubt that this 
was the precedent copied by the barbarian 
monarchs who founded feudalism.. It had, been,^ 
within their view for some hundred years, and 
many of the veterans who guarded -.the border 
were, it is to be remembered, themselves of bar- 
barian extraction, who probably spoke tbe^ Ger- 
manic tongues. Not only does the proximity m 
so easily followed a model explain whence the 
Frankish and Lombard Sovereigns got the idea of 
■ securing the military service of their followers 
by granting away portions of their public, domain ; 
but it perhaps explains the tendency which imme- 
diately showed itself in the Benefices to become 
hereditary, for an Emphyteusis, though capable of 
beino* moulded to the terms of the original con- 
tract, nevertheless descended as a general rule 
to the heirs of the grantee. It is true that the 
holder of a benefice, and more recently the lord 
of one of those fiefs into which the benefices were 
transformed, appears to have owed certain services 
which were not likely to have been ^rendered by 
the military colonist, and were certainly not ren- 
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dered by tlie Empliyteuta. Tiie duty ol respect 
and gratitude to the feudal superior^ the obIiga» 
tion to assist in- endowing Ms daughter and equip- 
ping Ms son, the liability to Ms guardiansiiip , in, 
•minority, and many othem similar., incidents .. .of 
tenure, must have been literally borrowed ..from 
the relations of -Patron and - Freed.man ■ -under ■ 
.Boman law, that is, of quondam -master. ...and: 
quondam-slave. But then, it is kno.wn ■ that ^ the-,, 
earliest beneficiaries were the -personal , ..com-., 
panions of the sovereign, .and it is indisputable'^- 
that' this position, brilliant as it., seems, was-" -at", 
first attended by some shade of servile debase- 
ment, The person who ministered to the Sove- 
reign in his Court had given up something ol that 
absolute personal freedom which was the proudest 
privilege of the allodial proprietor. 


THE lAELY HISfOBT Of OONT'EACS 

Theeb are few general propositions concerning 
the age to which we belong which seem at first 
sight likely to be received with readier con- 
currence than the assertion that the society of our 
day is mainly, distinguished from that of pre- 
ceding generations by the largeness ol the sphere 
which is occupied -in it by Contract, Borne of 
the phenomena on which this proposition rests 
are among those most frequently singled out for 
notice, for comment, and for eulogy. Not many 
of 'US are so unobservant as not to perceive that- 
in innumerable cases where old law fixed a inan> 



EARLY HISTORY OF CONTRACT ^53 

social position irreYersibly at Ms ^birth, modem 
''daW''' aMows-''M^ it for Mmself .by, con- , 

■■ veil tion;'. and indeed, several of the few- exceptioB.s 
' ' which ■ remain' : to ■ this rule are constantly . ■ de- . , ■ 
■'.nounced' m.digii.ation; ^ . The..poin.t, : 
"lor instance 5 which is really debated in the vigor- .. 
nns 'Controversy still carried on upon the subj^t 
■ nf ' negro servitude j is whether the status of the „ 
'Siave-does not belong to bygone institutions, and 
. '■'whether the nniy relati^ between employer and 
'' 'labourer wMeh commends itself to modern ■ 
morality be not a relation determined exclusively 
by- contract. The recognition of this diSerence 
" between past , ages and the present enters into the 
' •"'Very -'v essence of the most famous contemporary 
' '' ■speculations.. . 'It is certain that the science of . 
Foiiticai Economy, the only department of moral 
■inouiry^^'W^ any considerable progress - 

in our " day, would fail to correspond with. ^ the , . 
facts of life if it were not true that Imperative 
Law had abandoned the largest part of the held 
which it once occupied, and had. left men to 
settle rules of conduct for themselves with a 
liberty never allowed to them till recently, i e 
bias indeed of most persons trained m political 
economy is to consider the general truth on whic 
' 'their- science .reposes " as- entitled to become umver- , , 
sal, and, when they apply it as an art, their 
efforts are ordinarily directed to epiargmg the 
province of Contract and to curtailing that of 
Imperative Law, except so far as law is necessary 
to enforce the performance of Contracts. The 
Impulse given by thinkers who are under the m- 
fiuence’of these ideas is beginning to be very 
stronsly felt in the Western world. .Legislation 
has nearly confessed its inability to keep pace 
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^witli .the activity of man ia discovery ^ io. inven- 
tion, -and in. the ' manipulation of accumulated 
-wealtli; and the law even of the least advanced 
communities tends more- and more to become a 
mere surface-stratum havipg under it an ever- 
changing assemblage of contractual rules with 
which it ■ rarely interferes; except to compel com- 
pliance with a few fundamental priD.ciples or un- 
less it be called in to punish the violation of good 
faith. 

Social inquiries, so far as ‘they depend on the 
consideration of legal phenomena, are in so back- 
ward a condition that- we need not be surprised at 
not iinding these truths' recognised in the com- 
monplaces which pass current concerning the 
progress of society. These commonplaces answer 
'much more to our prejudices than to our con- 
victions. The strong disinclination of most men 
to regard morality as advancing seems to be 
especially powerful when the virtues on which 
..Gontract depends 'Ere in'; question, and many of 
us have an almost instinctive reluctance to ad- 
mitting that good faith and trust in our lellow^s 
are more widely diffused than of old, or that 
there is anything in contemporary manners 
which parallels the loyalty of the antique world. 
From time to time, these prepossessions are 
greatly strengthened by the spectacle of frauds, 
unheard of before the period at wdiioh they were 
observed, and astonishing from their complication 
as well as shocking from criminaiity. But the 
very character of these frauds shows clearly that, 
before they became possible, the moral obliga- 
tions of which they are the breach must have 
been more than proportionately developed. It 
Is the confidence reposed and deserved by the 
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many wiiicli affords faciiities for the bad faith of 
the ‘few, so that, if colossal examples^ of dis- 
honesty occur, there is no surer conclusion . than' 
that scrupulous honesty is displayed in ^the 
average of the tra;n,sao|ions which, in the partieu- 
■la'?''' 'Case, '''h^^ delinquent with Ms 

opportunity. If we insist pn reading the history 
of rporality as reflected in jurisprudence, by turn- 
ing our eyes, not on the law of Contract but on 
the law of Crime, we must be careful that- we 
read it aright. The only form of dishonesty 
treated of in the most ancient Eoman^ law is 
Theft. At the moment at which I write, the 
newest chapter in the English criminal law is one', 
wMoh atfiempts to prescribe punishment ' for . the 
'frauds of Trustees. The proper inference , fro.rii' 
this contrast is not that the 'prim,itiv6 . Romans 
icMsM ; a, higher, morality ; than ' ourselves . We 
::||^d-rather; .say 'that, in , the interval' between 
'^liisir-^days^ and ' ours , ^ morality has, . advanced from 
,tO;:-a - highly, rejflned conception — from 
viewing the rights of property as exclusively 
•::|^r@df;'to:;:,iool£ing:mpQn .out.nf.. 
the mere uniiateral reposal of confidence as en- 
titled to the protection of the penal law. 

The definite theories of jurists, are scarcely 
nearer the truth in this point than the opinions 
of the multitude. To begin with the views of the 
■Boman law 7 era, we find them inconsistent with 
the true Mstory of moral and legal progress.^ One 
class of contracts, in w^hich the plighted faitli^ of 
the contracting parties was the only material in- 
gredient, they specifically denominated Contracts 
jutiB gsntiuf}^^ and though these contracts were 
undoubtedly the latest born into^ the Roman 
, system, the expression employed implies, if a 
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definite meaning b® extracted from it^ tbat they 
were more ancient than certain other forms of 
engagement treated of in Roman law, in which 
the neglect of a mere technical formality was as 
fatal to the obligation m misunderstanding or 
deceit. But .then the antiquity to which they were 
referred was -vague, shadowy,' and only ■ ca'pable;:: 
of being understood 'through the • Present; 'nor'' 
was it until the language of the Roman ' kwy.'ers 
became the language of an age which -had , lost" 
the key to their mode of thought that a ‘ Con- 
tract of the Law of Nations’ came to be^dis* 
tinctly looked upon as a Contract known to man 
in a State of Nature. Rousseau adopted both the 
juridical and the popular error. In the Disserta- 
tion on the nffects of Art and Science upon 
Morals, the first of his works which attracted 
attention and the one in which he states most 
unreservedly the opinions which made , .him' ..-the^- 
founder of a sect, the veracity and good faith 
attributed to the ancient. Persians ..are -..repeatedly. . 
pointed out as traits of primitive' innocence', .which':’ 
have been . gradually obliterated by civilization; 
and' at a later -period he found a basis for all Ms 
speculations in the doctrine of an original Social 
Contract. The Social Contract or Compact is the 
most ■ systematic ’ form which has ever been 
'assumed' by the error we are discussing. It is a 
theory which, though nursed into importance by 
political passions, derived all its sap from the 
'speculations of' -lawyers. True it certainly is that 
the'' famous Englishmen, for whom it had first 
had attraction, valued it chiefiy for its political 
servieeableness, but, as I shall presently attempt ^ 
to explain, they would never have arived at it, if 
politicians had not long conducted their eontro- 
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in legal piiraseology. ^or were the 
Engiisli authors of the theory blind to that speoii“' 
lative; .amplitude which recommended it so 
strongly,,, to ..the Frenchmen who inherited it from 
, them..:, :ihow -they perceived that 

:it; TOuid he ^ m to account for ail social, quite 

as well as, for ail political, phenomena. They had 
.observed the fact, already striking in their day, 

; .that of the positive rules obeyed by men, the 
greater , part were created by Contract, the lesser 
,hy Imperative Law. .But they were ignorant or 
careless ■ of. the historical relation of these two 
„constituents . of jurisprudence. It was for the 
,, purpose, therefore, of gratifying their speculative 
■tastes by attributing ail jurisprudence to a 
uniform source, as much as with the view of 
, eluding; the , doctrines which claimed a divine 
„„parentage.,for .Imperative Law, that they devised 
the ,theory that ail Law had its origin in Contract* 
In .another . stage of thought, they would have 
been satisfied to leave their theory in the con- 
dition of an ingenious hypothesis or a convenient 
verbal ■■ formula. ■ ,' But,^ that agre was under the 





one wMoh answers to_ the ®f h 

forefathers on the origin of the social siato, la 
the analysis of society as i^exists and moves 
before our eyes; but through omitting .o ca.. 
in the assistance of history, ohis analjsis too 
often degenerates into an idle exorcise, oi 
furiosity, and is especially apt to ineapaciteto 
Le inquirer for comprehending states of sooioty 
which differ considerably from that to Inch ho 
is accustomed. The mistake of judging ““ 
■Af other periods by the rnorahty of oai own. 
has its parallel in the mistake of supP<^’SiBg tha/- 
evLy wheel and bolt in the modern sooia 
Sine had its counterpart in more rudmienmry 
societies. Such impressions ramify vexy widtiy, 
themsilves very f 

«r-r.;ff.pn in the modern fasinoKj but i rm 1 






powerful states with ¥ery small attention to the 
obligations of Contract* The point which, before 
all others lias to be apprehended in the constitu- 
tion of primitive societies is that the individual 
creates lor himself fe^ or no rights, and few 
or no duties. The rules which he obeys are 
derived first from the st§,tion into which he 
is bom, and nest from the imperative coin- 
.mands addressed to him by the chief' of the 
household of which he forma part. Such a 
system leaves the very smallest room for Con- 
tract. The members of the same family (for 
so may inte.rpret the evidence) are wholly 

incapable of coiitractin.g with each otjher, a.nd the 
. family . .is entitled to disregard the engagements 
by which any one of its subordinate members has 
attempted to bind it. Family, it is true, mB>j 
' , ..fiontrae t : : with ■ .family , chieftain with chieftain , , 
but the transaction is one of the same nature, 
and .eneiunbered by as many formalities, -as the 
alienation of property, and the disregard of one 
iota of the performance is fatal to the obligation. 
The 'positive duty resulti.ng fro.m one man’s re- 
liance on the word of another is among the' 
slowest ‘conquests of advancing civilization. 

. ' Neither Ancient Law nor any other source of , 
evidence discloses to us society entirely destitute 
of the ' conception of Contract. But the concep- 
tion, wdien it first shows itself, is obviously rudi- 
mentary. No trustv/orthy primitive record can be 
read without perceiving that the habit of mind 
which induces us to make good a promise is as 
yet , imperfeotly developed, and that acts of 
flagrant, perfid}?- are often mentioned without 
blame and sometimes described with appro- 
bation, In the Homeric literature, for instance. 
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the deceitful cunning of Ulysses appears as a ' 
virtue of the same rank with the / pr,ud8iic&-:Of ■; 
Nestor, the constancy of Hector, and the gallantry 
of Achilles. Ancient law is still more suggestive 
of the distance which separates the crude form 
of Contract from its maturity. At first, .nothing,,,: 
is seen like the interposition of law „to , compel, the,.' 
performance of a promise. That which the . law , 
wms with its sanctions Js not a promise,,, .but „ a ,;: 
promise accompanied with a solemn ceremonial*,,. 
Not only are formalities of equal importance: with 
the promise itself, but they are, if anything, of 
'greater importance; for that delicate analysis 
which mature jurisprudence applies.^ to the, ..eon-' 
ditions of mind under which, a particular .ye.rbai; 
assent is given appears, in ancient law, to be 
transferred to the words and gestures^' of • the 
accompanying performance. No pledge is en- 
forced if a single form be omitted or misplaced, 
button the other hand, if the forms can foe shown 
to have been accurately proceeded with, it is of 
no avail to plead .that the promise was made 
under duress or deception. The transmutation of 
this ancient view into the /f.amilip : notiomol. a. 
Contract is plainly seen in the history of juris- 
prudence. First one or two steps in the cere- 
monial are dispensed with; then the others are 
simplified or permitted to be neglected on certain 
conditions; lastly, a few specific contracts are 
separated from the rest and allowed to be entered 
into without form, the selected contracts being 
those on which the activity and energy of social 
Intercourse depends. Slowly, but most distmctiy, 
the mental engagement isolates itself amid the 
technicalities, and gradually becomes the sole in- 
gredient on which the interest of the jurisconsult 
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.ucoiieeiitrated. ' ^ Sucli a .mental engagementj 
^ 'Signified'. through external acts,- .the Romans called 
a Pact or Convention; and when the Convention 
V' has,":.oiiee, been .conceived as, the 'nucleus of a Con- 
tract 5*.: it soon .becomes the,, tendency of advancing 
jurisprudence to break away the external shell of 
^ form,' 'and ceremony. Forftis are ' thenceforward 
.only retained so far as they are guarantees of 
authenticity, and securities for caution and 
deliberation. 'The idea of a Contract is fully 
''developed s' or, to employ the Roman phrase, 

„ Contracts .are absorbed in Pacts. 

of this course of change in Roman,' 
'law ''is ' exceedingly instructive. At the earliest 
'dawn'O^^^ the jurisprudence, the term in use for a 
..X'Gontraet was one which is very familiar to the: 
students of historical Latinity. It was nexum^ 
and 'the -parties to, the contract were .said- to be 
'»0sr I, expressions which must be carefully attended 
to on account of the singular durableness of 
: the:' metaphor on which they are founded. The 
notion that persons under a contractual engage- 
ment are connected together by a strong bond or 
chain, continued till the last to influence' the 
'Roman ' jurisprudence of Contract; and' flowing 
'.thence-:' it : has, mixed itself with modern ideas. . 
What then was involved in this nexum’' or bond'?' 
A definition which has descended' to, us from one 
of the Latin antiquarians describes nexum bs omn& 
quod gerituf per m et libram, ‘ every transaction 
with the .copper and the balance and these, words 
have occasioned a good deal of perplexity. The 
,: 6 :opp©r".,an,d the, balance are the well-known accom- 
paniments of the Mancipation, the ancient 
solemnity described in a former chapter, by which 
the right of ownership in the highest form of 
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Boman Property was transferred from one person 
to another. Mancipation was a convey anoe, and 
lienee lias arisen the difficulty, for the definition 
thus cited appears to con%mcl Contracts and Con- 
veTances, wiiieh in the phOosophy of jurisprii» 
dence are not simply Jrept apart, but are actually 
opnosed to each other. The jus in re, right in 
fern,' right ‘ availing . against all the world. or,: 
Proprietary Eight, is sharply distinguished by the 
analyst of mature jurisprudence from the yus ad 
reni, right in personam, right ‘ availing a single 
individual or group or Obligation. Nov? Convey- 
ances transfer Proprietary Rights, Contracts 
create Obligations— 'how then can the two be in- 
cluded under the same name or same general 
conception? This, like many similar embarrass- 
ments, has been occasioned by the error of asenb- 
ina to the mental condition of an unformed society 




to a process of gradual speeiaIization« An ^cient 
legal eoneeptioa corresponds not to one 
several modern conceptions. An ancient teen- ., 
iiicol expresaion serves to indicate a variety of 
tilings ■■wliic.h in ixiodeMi law have separate naines , 
allotted to them. II however we take up the 
'hi:story ‘ of Jurispriidei^^ the next ^ stage, we 
find that the subordinate conceptions have 
gradually disengaged themselves and that the old 
general names are giving way to special appeila- 
tiohs. The old general conception is not. obliter- 
ated, but it has ceased to cover more than or . 
a few of the notions which it first included. So 
too the old technical name remains, but it - dis-, 
charges only one of the functions which it once- 
performed. We may exemplify this phenomenon 
in various ways. Patriarchal Power - of .ail sorts 
appears, lor instance, to have been once ■ con- 
:^ee!vBd as 'identical character, and it was .doubt- 
' less ' distinguished by one name. The- Power, 
.exercised by the ancestor was ^ the same -whether 
it was exercised over the family or the. material 
"prGperty--”*'Over''-.- flocks, herds, slaves, children, or 
wife. "We cannot ba absolutely certain of its old 
BfOmaii name, but there is very strong reason^for 
believing, from the number of expressions indica- 
ting' shiides of the notion of poiver into which the 
word manm enters, that the ancient general term 
was wBnuB* But, w-hen Homan law has advanced 
a little, both the name and the idea have become 
'Speciaiised. Power is discriminated, both in word 
aUd in conception, according to the object over 
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by tlieir own aficestoi% it is mane ip him — oyer a 
'Wife, it is ' still The old word, It,; will/ bO:: 
perceived, has not altogether , fallen," into /desHe™' 
tilde, blit is confined to one very special .exercise.'. 
of the authority it had formerly denoted. This 
ex.aniple will enable us to comprehend the.' nature. ,, 
of the historical alliar|.ce between Contracts .and',;,., 
Conveyances. There seems to have ' been nne. ; 
solemn ceremonial at first lor all solemn .trans- ." 
actions, and its nam.6 at Rome appears to .have ' 
been nexum. Precisely the same forms ■, which: . 
wherein use when a conveyance of property : waS::,:,". 
effected seem ■ to have been employed . in, the, ', 
making of a contract. But we have.' not 'Very::,. 
far to move onwards before we come "to a period"., 
at which the notion of a Contract has disengaged,,' 
itself from the notion of ,a Conversance.. :' 'A,':" 
double change has thus taken place. : Th6: trans- :: 
> action ‘with the copper and the balance h.when.,. 
".intended ,to -have for its office, .the '"transfer.:,., nf 
■ property, . is known by the , new and special ,"iiam,"©', ' 
of Mancipation. The ancient Nexum still ^de- 
signates the same ceremony, but only when^it is 
employed for the special purpose of solemnisjing 
a contract. 

When two or three legal conceptions are spoken 
of as anciently blended in one, it is not intended 
to imply that some one of the included notions 
may not be older than the others, or, when those 
others have been formed, may not greatly pre- 
dominate .over and take precedence over them. 
The reason why one legal conception continues 
so long to cover several conceptions, and one 
technical phrase to do instead of several, is doubt- 
less that practical changes are accomplished in 
""the • law of primitive societies ' long ■ before'" 
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see ocoasioa to notice or name them. Though 

i iiaYe s Patriarelial ■ Power ■ was not at ^ 

first (iistinguishe^^ according to tke objects over 
whicli: it was esercised, I feel sure tbat Power 
over Children was the, root of the old conception 
of Power? and 1 cannot doubt that the earliest 
use of ' the Hexum, and the# one primarily regarded 
by: those who resorted to it, was to give proper 
goiemnity to the alienation of property. It is 
likely that a very slight perversion of the Nexum. 
from its original functions first gave rise to its 
employment in Contracts, and that the very 
slightness of the change long prevented its being 
appreciated' or noticed. The old name remained 
because men had not become conscious that they 
wanted new one ; the old notion clung to the 
mind " because : nobody had seen reason to be at 
the pains of examining . it. We ^have had the 
process clearly:, exemplified in the history of Testa- 
ments. A: Will w^as at first- a simple conveyance 
ol proper fey." It was only the' enormous practical ■ 
difierenee that gradually showed itself between 
this particular conveyance and all others which 
caused it to be regarded separately, and even as 
it was, centuries elapsed before the ameliorators 
of law cleared away the useless encumbrance of 
the nominal mancipation, consented to care 
for mothing in the Will but the expressed inten- 
tions of the Testator. It is unfortunate that we 
cannot track the early history of Contracts with 
the same absolute confidence as the early history 
of Wills, but we are not quite without hints that 
contracts first showed themselves through the 
nexum being put to a new use and afterwards 
obtained recognition as distinct transactions 
through the important practical conse(|U6noes of 
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B is- somej but not very 
the foilowirig delineation 
.'conceive a sale for ready 
type of the Nexiim* The 
of which ha intended 
slave, for example— the piirebapr 
■■■ ' _ ingots of copper whicli 

an indispensable assist- 

thriihripens, presented himself with a_pair 
The slave with certain fixed formalities 
•the copper was 

the business lasted it was 


'the experiment, 
violent, conjeet 
of the process* 
money as the 
seller brought 
to dispose — a 
atended with the rouj 
served for money— U- 
ant, 1 

of scales. 

was handed over to the vendee- 
wei^^hed by the libripens and passed to the 
'vendor* So long as 

a nexura, and the parties were ■ - t 

moment it was completed, the nexuvi ended, and 
the vendor and purchaser ceased to bear the name 
derived from ■their'"'., momentary,,, relation* But 
no”w, let us move a step onward in commercial 
history* Suppose the slave transferred, but the 
money not paid. In that case, the nexutn is 
finished, so far as the seller is concerned, and 
when he has once handed over his property, he is 
no ionaier nexus; but, in regara to the purchase!, 
the nexum continues. The transaction, as to his 
part of it, is incomplete', and he is still cons’' dered 
to be nexus. It follows, therefore, thafe the sarnie 
term described the Conveyance by which the ngnt 
of property rvas transmitted, and the personal 
obligation of the debtor for the unpaid purchase- 
monev. We mav still go forward, and picture to 
ourselves a proceeding wholly formal, m which 
nothinq is handed over and nothing paid; we are 
brouc'lit at once to a transaction indicative ot 
much higher commercial activity, an executory 
Contract of Sale. , . , a • 
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fte profassional view, a Co»troc4 waa long re- 
garded as an incomplaie Conveyance, the truth 

has iio.portance for man}^ reasons. Tne specuia- 
tioBS of the last century concerning mankmcl m 
a state of nature, are* not unfairly summed up m 
the doctrine that ‘ in the primitive society pro- 

.pei-ty wae notiiiiigj and obligation everything, 

and it will now be seen that, if the proposition 
were reversed j it would be nearer the reality. 
On the other hand, considered historically, the 
primitive association of Conveyances and Con- 
tracts explains something which often strikes the 
scholar and Jurist as singularly enigmatical, l 
mean the extraordinary and uniform severity of 
very ancient systems of law to debtors, and the 
extravagant powers which they lo<3ge with 
. wdiion. When once we understand that the 
mxum was artificially prolonged to give time to 
■ can,, .better comprehend his 

position in the eye of the public and of the law. 
His indebtedness was doubtless regarded as an 
anomaly, ' and suspense of payment in general 
as an artifice and a distortion of stricv rule, .d-he 
person who had duly consummated his part in 
the transaction must, on the contrary, have 
stood in ■ peculiar favour; and nothing would 
seem more natural than to arm him with 
stringent facilities for enforcing the ^ completion 
of a proceeding which, of strict right, ought 
never to have been extended or deferred. 

Hexum, therefore, which originally signified a 
Conveyance of property, came insensibly to 
‘ denote a Contract also, and ultimately so con- 
stant became the association between this word 
and' the notion of a Contract, that a special term, 
Iflancipium or Maneipatio, had to be used for 
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of designating the, trae' :Bexnm or 
which the , property. . : 'was: ■ ..reail|:. 
Contracts are therefore ■ ■ noW' 
from Conveyances j and the first, .stage, in 
Is accomplished 5 but still they are 
igh from that epoch of their development 
of the contractor has^ a ..higher' 


the purpose 
transaction in 
transferred, 
severed 

their history is 
far enoui 

when the promise __ --- i ' - 

saoredness than the formalities with which ut is; 
coupled. In attempting to indicate the character 
of the changes passed through in this interval, it ., 
is necessary to trespass a little on a .subject 
■ which lies properly beyond the range of these 
pages, the analysis of Agreement effected by the 
.'Boman jurisconsults. Of this analysis, the n«3st 
beautiful monument of their sagacity, I need not 
say more than that it is based on .the theoretical, 
separation of the Obligation from the Convention 
or Pact. Bentham and Mr. Austin have laid 
down that the ‘ two main essentials of a conr 
tract are these: first, ^ a sipification by the 
promising party of his inieniion to do the acts 
or to observe the forbearances which he promises 
to do or to observe. Secondly, a signification 
bv the promisee that he expects the prornising 
party will fulfil the proffered promise.’ This is 
virtually identical with the doctrine of the Boman 
lawyers, but then, in their view, the result of 
these * significations ’ was not a Contract, but 
a Convention or. Pact. A, ,Pa,et, was , the, utmost 
product of the engagements of individuals agree- 
ing among themselves, and it distinctly fell short 
of a Contract. Whether it ultimately became a 
Contract depended on tbe^ question whether 
the law annexed an Obligation to it. A 
Contract was a Pact (or Convention) plm 
Obligation, -So long as the Pact rempaed 
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wMich ihe law joins together persons or groups 
of ■ persons , ' iu consequence of certain . voluntary 
acts. The acts which have the effect of attract- 
ing' an.' Ohligation are chiefly those classed under 
the'^ heads of Contract and Delict, of Agreement 
hut & variety of other acts have a 
similar . consequence which are not , capable of 
'being comprised in an exact classification, . It is ■ 
to' be' remarked, however, that the act does not 
'draw - to - -itself the Obligation in consequence - of 
any moral necessi^^^ is the law which annexes^ 
itin the power, a point- the .more 

.necessary /.to ; be, /noted, .because a .different 
^:'^ctnn©./:®has v' .sometimes, been ^ propounded by 
.'■/modern,- interpret^^ Civil Law ^.■, who -had. 

■moral "or- ' metaphysical theo.ri©s -of their own to, 
^ support.^: The^'^ of 'a vinculum juris colours 

and pervades every part of the Roman law ^ of 
Contract and Delict. The law bound the- parties 
together, and the chain could only be undone by 
"the ---p'rooess ' called so Wio.,. an expression, .still 
figurative, to which our word * payment. Vis only 
occasionally and incidentally equivalent. The 
consistency with which the figurative image was 
allowed to present itself, explains an otherwise 
puzzling peculiarity of Roman legal phraseology, 
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the fact that * ObligaMoa ’ signified rights as T\'ell 
a,s duties, the right, for example , to have a dt'bt 
paid as well as the duty of paying it. The 
Romans kept in fact the entire picture of the 
‘ legal chain ’ before their eyes, and regarded 
one end of it no more and n5 less than the o Slier. 

In the developed Roman law, the Convention, 
as soon as it was completed, was, in almost all 
cases, at once crowned with the Obligation, -and 
so became a Contract; and this was the result to 
which contract-law was surely tending. Bat for 
the purpose of this inquiry, we must attend par- 
ticularly to the intermediate stage — that in widch 
'Something, more than a perfect agreement was 
required to attract the Obligation, This epoch Is 
synchronous with the period at which the famous 
Roman classification of Contracts into four sorts — 
the Verbal, the Literal, the Real, and the Con« 
sensual — had come into use, and during which 
these four orders of Contracts constituted the 
only descriptions of engagement w^hich the law 
would enforce. The meaning of the fourfold dis* 
tribution is readily understood as soon as we 
apprehend the theory which severed the Obliga- 
tion from the Convention, Each class of con- 
tracts was in fact named from certain formalities 
which were required over and above the mere 
‘'agreement of the conhracting parties. In the 
Verbal Contract, as soon as the Convention wnrs 
effected, a form of wmrds had to be gone through 
before the vinculum juris was attached to it. In 
the Literal Contract, an entry in a ledger or table- 
book had the effect of clothing the Convention 
with the Obligation , and the same result followed, 
in the case of the Real Contract, from the delivery 
of the Res or Thing which was the subject of the 
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file ^contracting parties 


canie^ in short, to an understanding m eacn case, 
blit, if they went no further, they w®*® 
obliged to one another, and could not compel per- 
formance or ask redress for a breach of 
But let them corn pi f with certain prescribeci 
formalities, and the Contract was immediately 
complete, taldug its name from the particular 
'form' wM had suited them- to adopt. 

‘'■exceptions' ' tO' this practice will he noticed 

presently. . - xi, • 

‘■■-■. ■'B'B'ave enumerated the four Contracts in their 
historical order, which order, however, the Roman 
Institutional writers did not invariably follow, 
fhere can be no doubt that the Verbal Contract 
was the most ancient of the four, and that it is 
'■the''''' 'eldest known descendant of.- .the .primitive 
Hexuin. Several species of Verbal Contract were 
anciently in use, but the most important of ail, 
and the only one treated of by our authorities, 
was effected by means of a stipulaiion^ that is, a 
Question and Answer; a question addressed by 
the person Yrlio exacted the promise, ^ and an 
answer given by the person who made it. ^ ^This 
question and answ^er constituted the additional 
ingredient which, as I have just explained, was 
demanded the primitive notion over and above 
the mere agreement of the persons interested. 
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muted into tte Stipulation. The oonTersion ol 
the solemn convey ance, which was the promineiit 
feature of the original Nexum^ into a mere ques- 
tion and answer, would be more of a mystery 
than it is if -we had not th,e anaiogous^histpry „oi ,, 
Boman Testaments to enlighten us. Looking to 
that history, we can understand how the, .lorinaL,, 
Oonveyanoe was first separated from the part of 
the proceedmg which had immediate reference 
to the business in hand, and how afterwards it 
was omitted altogether. As then the question 
and answer of the Stipulation were unquestion- 
ably the Nexum in a simplified shape, we are 
prepared to find that they long partook of the 
nature of a technical form. It would be a roist^e 
to consider them as exclusively recommending 
themselves to the older Eoman lawyers ttoough 
their usefulness in furnishing persons meditating 
an agreement with an opportunity for considera- 
tion and reflection. It is not to be disputed that 
they had a value of this kind, which was gradually 
recognized; but, there is proof that their function 
in respect to Contracts was at firsD formal and 
ceremSnial in the statement of our authorities, 
that not every question and answer was of old 
sufficient to constitute a Stipulation, but onij? a 
question and answer couched in technical 
phraseology specially appropriated to the par- 
ticular occasion. . , , ,, 

But although it is essential for the proper 
appreciation of the history of contract-law that the 
Stipulation should be understood to have been 
looked upon as a solemn form before it was reeog- 
nized as a useful security, it would be wrong on 
the other hand to shut our eyes to its real useful- 
ness. The Verbal Contract, though it had lost 
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miioii of its aneieiit importance, survived to. ike. 
latest period of Roman jurisprudence; ^ and we. 
may take it fox granted that no institution, of 
Roman law had so extended a longevity unless it 
served some practical advantage. I observe' in ■ an 
English writer some expressions of - surprise that 
the Romans even of the earliest times were con- 
tent with so meagre a protection against haste and 
irreflection. But on examining the Stipulation 
closely, and remembering that we have to do with 
a state of society in which written evidence was 
not easily procurable, I think we must admit that 
this Question and Answer, . had it been expressly 
devised to answer the purpose which it served, 
would have been justly designated /a highly in-' 
genious expedient. It was the promisee who,, in. 
the character of stipulator, put ail the terms of 
the con tr, act .'into the .form of a .question,., and the 
answer was given by the promisof, ' ■ ‘ 'Do you., 
promise that you will deliver me such and such a 
slave, at such and such a place,, on such and 
such a day? ’ ‘ I do promise.” Now, if we 

refieet for a moment, we shall see that this obliga- 
tion to put the promise interrogatively inverts the 
natural position of the parties, and, by effectually 
breaking the tenor of the conversation, prevents 
the attention from gliding over a dangerous 
pledge. With us, a verbal promise is, generally 
speaking, to be gathered exclusively from the 
words of the promisor. In an old Roman... law,- 
another step was absolutely required; it was 
necessary for the promisee, after the agreement 
had been made, to sum up all its terms in a 
solemn interrogation ; and it was of this interroga- 
tion, of course, and of the assent to it, that proof 
had to be given at the trial — not of the promise, 
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whicli was not in itself l)mdmg. How great a 
difference this seemingly insignificant peculiarity 
may make in the phraseology of contract-law is 
speedily realised by the beginner in Bonicm juris- 
prudence, one of whose first stumbling-blocks is 
almost universally created by it. When we in 
English have occasion, in mentioning a contract, 
to connect it for convenience’ sake with one of 
the parties— for example, we wished to spe^ik 
generally of a contractor- — it is. always, the., proBiisor 
at whom our words are pointing. But the genera! 
language of Roman law takes a different turn; it 
always regards the contract, if we may so speak, 
from the point of view of the projnise^?; in speak- 
ing of a party to a contract, it is always the 
StTpuIator, the person who asks the question, who 
■'is ' primarily alluded, to. .. '.But., the'.: servic.eahienesB.,' 
of the stipulation is most vividly illustrated by 
•referring-' to -the actual - examples in:',.tlm,,yp.age,Sr.(>i- 
the Latin comic dramatists. li the entire scenes 
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There are seYeral minor difficulties of old 
lioman law, as^ for example, the nature of the 
Slaveys Peculiiim, which are only cleared up when 
we recollect that a Roman household consisted 
of a niirnber of persons strictly accountable to its 
head, and that every* single item of domestic 
receipt and expenditure, ^fter being entered in 
waste books, w^as transferred at stated periods to 
a general household ledger. There are some 
obscurities, how^ever, in the descriptions we have 
received of the Literal Contract, the fact being 
' that ' the habit of ■ keeping books ceased to be 
universal in later times, and the expression 
* Literal Contract ’ came to signify a form of 
engagement entirely diSerent from that originally 
understood. We are not, therefore, in a position 
to say, with respect to the primitive Literal Con- 
tract, whether the obligation was created by a 
simple entry on the part of the creditor, or 
whether the consent of the debtor or a corre- 
sponding entry in hia o'^vn books was necessary 
to give it legol effect. The essential point is 
iiowever established that, in the case of this Con- 
tract, all formalities wrere dispensed with on a 
condition being complied with. This is another 
step downwards in the history of contract-law. 

The Contract v/hich stands next in historical 
succession, the Boal Contract, shows a great 
advance in ethical conceptions. Whenever any 
agreement had for its object the delivery of a 
specific thing — and this is the case with the large 
majority of simple engagements—the Obligation 
was drawn down as soon as the delivery bad 
actually taken place. Such a result must have 
Involt^ed a, serious innovation on the oldest ideas 
of Contract; for doubtless, in the primitive times, 
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wIi'BH a coBteacting party liad.::n.6gle,ct©d ,tQ:::clotl3,Q.,' 
Ms agreement' in a stipuiatioiij notMng done in 
pursuance of the agreement would be recognised 
by the law. A person who had paid over money 
OH' loan 'would be unable' to sue . foi*,'. its -.'repaynieiit 
unless he had formally stipulated for it. But® in 
the Beal Contract^ performance .on ■ one.:, side:: iS':,, 
allowed to impose a legal duty on the other — 
evidently on ethical grounds. For the first time 
then moral considerations app.ear . as, , an ingredient ,, 
in Contract-law, and the Real Contract diSers 
from its two predecessors in being founded on 
these, rather than on respect for technical forms 
or on deference to Roman domestic habits. 

'We now reach the fourth class, or Consensual 
Contracts, the most interesting and important of 
ail. Four specified Contracts were distinguished 
by this name; Mandatum, i»e. Commission or 
Agency; 'Soeietas or Partnership; Emtio Venditio 
or Sale^; and 'Locatio Conduotio or Letting and 
Hiring. A iew pages ago, after stating that a 
Contract consisted of a Pact or Convention to 
which an' Obligation had been superadded, I spoke 
of eertaih acts or lormaiities by which the law 
permitted the Obligation to be attracted to the 
Pact. I used ' this language on account of ' the 
advantage -of a general expression, but it is not 
strictly -correct unless it be understood to include 
the negative -ns well as the positive. For, in 
truth, the peculiarity of these Consensual Con- 
tracts is that' no formalities are required to create 
them out of- the Pact. Much that is indefensible, 
and much more that is obscure, has been written 
about the Consensual Contracts, and it has 'even, 
been asserted that in them the -comeni of the 
Parties’ is more emphatically given than in' any' 
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/feiliiag- under : of the* four heads of bale, 

■;Bar|}n:©rsMp,. ^ Agency j „ and Hiring, that, as ^ soon 
W'''th6 : assent of the parties, has supplied this in*: 
gredient, there is at once a Contract. The Con- 
eensiis draws with it the Obligation,, performmg, 
itt:' transaotioiis of the sort specified, the exact 
'lunetioas i?hioh are' discharged, in the other con- 
tracts, h or Thing, by the Verha stipuia- 

tionis, and by the Literce or written entry in a 
dedger. Conse^n^ therefore a term which 

'does not : involve, the slightest anomaly, but is- 
exactly ^analogous to Eeal, Verbal, ^and LiteraL- 
In the intercourse of life the commonest and 
most- important '.of "all the contracts. '-'are unques- 
tionably the four styled Consensual. The larger 
part of the collective existence of every com- 
munity is consumed in transactions of buying and 
selling, of letting and hiring, of alliances between 
men for purposes of business, of delegation of 
business from one man to another; and this is 
no doubt the consideration which led the Eomans, 
as it has led most societies, to relieve these trans- 
actions from technical incumbrance, to abstain as 
much as possible from clogging the most efficient 
springs of social movement. Such motives were 
not of course confined to Rome, and the com- 
merce of the Eomans with their neighbours must 
have given them abundant opportunities for 
observing that the contracts before us tended 
everywhere to become Consensualf obligatory on 
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tlie mere signification of mutual assent. Hence^ 
•lollowing their usual p-raciice, they distinguisl^ieil 
these contracts as contracts Juris Genihmi. Yet 
I do not think that they were so named at a very 
early period. The first notions of a Jus Gentium 
may have been deposited in the minds of the 
Boman lawyers long before the appointment of 
a Br®tor Peregrinus, but it would only be through 
extensive and regular trade that they would be 
familiarized with the contractual system of other 
Italian communities, and such a trade would 
scarcely attain considerable proportions before 
Italy had been thoroughly pacified,, and the 
supremacy of Eome conclusively assured. 
Although, however, there is strong probability 
that the Consensual Contracts were the latest- 
born into the Boman system, and though it Is 
likely that the qualification,^ Juris Gmimm, 
stamps the recency of their origin, yet this very 
expression, which attributes them to the * Law 
of Nations %' has in modem times produced the 
notion of their extreme antiquity. For, when the 

* Law of Nations ’ had been converted into the 

* Law of Nature % it seemed to be imfdied that 

the Consensual Contracts were the type of the 
agreements most congenial to the natural state; 
and hence arose the singular belief that the 
younger the civilization, the simpler must b© Its 
forms dl contract. ^ 

The Consensual Contracts, it mil be observea, 
extremely limited in number. But it cannot 
be doubted that they constituted the stage in the 
history, of Contract-law from which all modern 
conceptions of contract took their start. The 
motion of the will which constitutes agreement 
was now completely insulated ^ and became the 
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catiMi drew with it the uT,ferenc0 that they were 
the species of agreement which represented the 
SgagSnts approved of by Nature and mduded 

\n htr code. This pomt once reached, we me 

stt 

fclioiK'li he had oinii-^ted some necessary formaiit^y, 
and even though through some technical 
irient he was devoid of the formal J. j 

a valid contract. The law (and tms is 
what the distinction implies) would not^ 
the obligation, but it did not absolutely ref u=b ^ 
reco.-'niM it; and natural obltgaitom ditlered m 
® T v«ne-t« from oblit'ations which were merely 

Since that they could be civilly confirmed, if the 
capacity for contract were subsequently acquire . 
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1 to mature into a Contract by comply* 
the proper forms, nevertheless a claim 
it of a valid contract could be rebutted 
g a counter- agreement whicii had never 
id, the state of a simple- con ventiom -. Ah 
' the recovery of a’ debt could be m.-et"by 
1 mere informal agreement to waive or 
the payment. 

jtrine just stated indicates the hesitation 
ntors in making their advances towards 
Bst of their innovations. Their theory 
I law must have led them to look with 
avour on the Consensual Contracts and 
Pacts or Conventions of which the Oon» 
ontracts were only particular instances; 
iid not at once venture on extendihg -tci'' 
itions the liberty of the .Consensual Con- ■' 
b.ey took advantage of that special super- 
s over procedure which had been con- 
lem since the first beginnings of Roman 
while they still declined to permit a suit 
iched which was not based, on a formal 
they gave full play to their new theory 
Lent in directing the ulterior stages of 
3 dmg. But, when they had proceeded 
it was inevitable; that they should pro- 
.er. The revolution of the ancient law 
3 t was consummated when the Prmtor 
Q0 year announced in his Edict fchat he 
nt equitable actions upon Pacts which 
■ been matured at all into Contracts, 
nly that the Pacts in question had been 
1 a consideration (causa). Pacts of this 
always enforced under the advanced 
risprudence. The principle is merely 
;>ie of the Consensual Contract carrieil 
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to Its proper consequence; and, in fact, 11 the 
tecbnicai language ^ of the . Romans; - had been as,, 
piastiC' aS' their' legal theories,- these Pacts enforced 
by the Pr»tor would have been styled new Con- 
, tracts.,; new Consensual Contracts. Legal phrase- 
ology is, however, the part of the law which is 
the last to alter, and the Pacts equitably enforced 
continued to be designated simply PrjBtorian 
Pacts. It will be remarked that unless there were 
consideration for the Pact, it would continue nude 
SO' far -as the- new j urisprudence was concerned, ; 
In order to give it effect, it would be necessary , to 
convert it by a stipulation into a Verbal Contract* 
The extreme importance of this history of Con- 
tract," as a' safeguard against almost- innumerable 
delusions,, must be my justification for discussing 
.itvat -SO .considerable a length. It gives, a ■eomple,te' 
'■account ■ of the . march of ideas from one,^ ,great: 
landmark of jurisprudence to another. We begin 
with the a „Contract,.and. a Con-, 

veyance are blended, and in which the formalities 
which accompany the agreement are even more 
important than the agreement itself. From ^ the 
Nexum we pass to the Stipulation, which is a 
simplified form of the older ceremonial. The 
Literal Contract comes next, and here all formali- 
ties are waived, if proof of the agreement can be 
supplied from the rigid observances of a Roman 
household. In the Real Contract a moral duty is 
for the first time recognised, and persons who 
have joined or acquiesced in the partial perform- 
ance of an engagement are forbidden to repudiate 
it on account of defects in form. Lastly, the 
Consensual Contracts emerge, in which the mental 
attitude of the contractors is solely regarded, and 
.fixternai clrciimstances have no title to notice 
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except as evidence of ■ the- inward nndertaMng^^^' Tt=' 
is of course uncertain how far this progress^ of 
Eoman ideas from a gross to a refined conception 
exemplifies the necessary progress of human 
thought on the subject of Contract. The Contract- 
law of all other ancient societies but the lioman 
is either too scanty to furnish information, or else 
is entirely lost; and modern jurisprudeneo is so 
thoroughly leavened with the Roman notions that 
it furnishes us with no contrasts or parallels from 
which instruction can be gleaned. ^ From the 
absence, however, of everything violent, mar- 
vellous,' or unintelligible in the changes I have 
described, it may be reason abl}- believed that the 
history of ancient Roman Contracts is, up to a 
certain point, typical of the history of this^ class 
of legal conceptions in other ancient societies. 
But it is only up to a certain point that the pro- 
gress of Roman law can be taken to represent the 
progress of other systems of jurisprudence. The 
theory of Natural law is exclusively Roman.^ The 
notion of the vinculum juris ^ so far as my know- 
ledge extends, is exclusively Roman. The many 
peculiarities of the mature Roman iaw^of Con- 
tract and Delict which are traceable to these two 
ideas, whether singly or in com bination,' are there- 
fore among the exclusive products of one par- 
ticular society. These later legal conceptions are 
important, not because they typify the necessary 
results of advancing thought under all conditions, 
but because they have exercised perfectly 
enormous influence on the inteliectuai diathesis ol 
the modern world* 

I know nothing more wonderful than the 
variety of sciences to wMch Roman law, Roman 
Goiikactdaw more particularly, has contributed 
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tnodss of thought, courses of reasonin^i ^ 

teobuioal language. Of the s^bjecta which hwe 
whetted the intelleoiual appetite of the 
there is scarcely one, except Pbysios,_ which - 
not been filtered thtougli Boman jurisprudence. 
The science of pure Metaphysics had, indeed, 
rather a Greek than a* Roman 
Politics, Moral Philosophy, and even_ TheolOoy. 
found in Roman law not only a Yemcle oi ex- 
pression, . but a nidus in which some of their 
profoundest inquiries were nourished into 
maturity. For the purpose of accounting for tms 
phenonienonj it is not absolutely necessary to 
discuss the mysterious relation 
and ideas, or to explain how^ it is that the human 
mind has never grappled with any subject of 
thought, miiess it has been provided beforehand 
with a proper store of language and with an 
apparatus of appropriate logical methods. ' it is 
enough to remark, that, when the phiiosopmcai 
mterests of the Eastern and Western worlds were 
separated, the founders of Western thought 
belonged to a society which spoke Latm^ and 
relieoted In Latin. But in the/Western provmcea 
the only^, language winch retained sumcient pre- 
cision for philosophical purposes was the language 
of Roman law, wbieh by a singular fortune had 
preserved nearly ail the purity of the Augustan 
age, while vernacular Latin was degenerating into 
a dialect of portentous barbarism. And if Roman 
jurisprudence supplied the only means of exact- 
ness in speech, stiU more emphatically did it 
furnish the only means of exactness, subtlety, oi 
depth in thought. For at least three centuiies, 
philosophy and science were without a home m 
' the West; and though metaphysics and meta- 
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piiysieal > . theology, were engrossing. ... the , /mental 
energies of multitudes of Eoman subjects^ the 
phraseology employed- in these ardent - inquiries 
•was. exclusively -Greek, and their theatre wa.s,.-..th0.: 
Eastern half of the Empire, ^ Sometimes, .dndeedv 
the conclusions of the Eastern disputants became 
so important that every man’s assent to them, or 
dissent from them, had to be recorded, and than 
the West was introduced to the- results -of Eastern: 
controversy, which it generally acquiesced in 
without interest, and without resistance. Mean- 
while, one department of inquiryv difficult/ enough' 
,:for ' the most laborious, - deep enough or //-/the.- 
■most - , subtle , ■ delicate enough for the: . most- 
refined, had never lost its' attractions 
educated classes of the Western proYinces. To- 
the cultivated citizen of Africa, of Spain, of Gaul, 
and of Northern", Italy, -it was- 'jurisprudence, -and^ 
jurisprudence only, which stood in the place of 
poetry and history, of philosophy and science. 
So far then from there being anything mysterious 
in the palpably legal complexion of the earliest 
efiorts of Western thought it would rather be 
astonishing if it had assumed any other hue. I 
can only express my surprise at the scantiness of 
the attention which has been given to the difier- 
ence between Western ideas and Eastern, between 
Western theology and Eastern, caused by the 
presence of a new ingredient. It is precisely 
because the influence of jurisprudence begins to 
be powerful that the foundation of Constantinople 
and the subsequent separation of the Western 
Empire from the Eastern, are epochs in philo- 
sophical history. But continental thinkers are 
doubtless less capable of appreciating the import- 
ance of this crisis by the very intimacy with 
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wHoh notions derived from Roman Law are 

mingiad up with their everyday ideas, ^ English- 
men, on the other hand, are blind to it through 
-tho'^' monstrous ignorance to, which .they condemn 
"themselves'' of "the ' nj^O'St plentiful source of .the 
stream of modern knowledge, of the one intel- 
lectual result of the Roman civilisation. At the 
■sain0'''tim.'e, an Englishman., vpho will be at ..the 
pains to familiarise himself with the classical 
Roman law, is perhaps, from the very slightness 
of the interest which ^ his countrymen have 
;-Mtherto taken in the subject, a better judge than, 
';'a'';'-Frenchm^ or, ,a. German ,of the value. of .the 
assertions I have ventured to make. Anybody 
who knows what Roman jurisprudence is, as 
actually practised by the Romans, and who will 
''observe in what characteristics, the earliest Western 
theology and' philosophy diSer from the phases of 
"'thought '.which preceded .them, may, be safely left., 
to pronounce what w^as the new element^ which 
had begun to pervade and govern speculation. 

The part of Roman law wMch^ has had most 
extensive influence on foreign subjects of inquiry 
has been the law of Obligation, or what comes 
nearly to the same thing, of Contract and Delict. 
The Ronfens themselves were not unaware of 
the offices which the copious and malleable ter- 
minology belonging to this part of their system 
might be made to discharge, and this is proved by 
their employment of the peculiar adjunct 
in such expressions as Quasi-Contract and Quasi- 
Delict. * Quasi b so used, is exclusively a tenn 
of classification. - It has been usual with English 
critics to identify the Quasi-contracts with implied 
contracts, but this is an error, for implied con- 
tracts are true contracts, which quasi-contracts 
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are not. In implied contracts, acts and^ oircum 

^'StaBces^'. are ■ 1^-, 
whicli are syrs 
words ; and w 
symbols or the 
oBce so far as concerns 
Blit a Quasi-Contract 
The commonest sample oi tlie class is 
subsisting between two 
paid money t-.. 
law, consulting 
an obligation on 
■very mature c* . 
not a contract, inasmuch as 
most essential — 

This* wmi'd * <juasi prefixed to a 
law, implies that the concepBon 
as an ‘ 

which the comparison 
superficial analogy 


'the- symbols .of, ..the; ,saiiic,..ingredieius 
mbolised, , in- .express,-, ..contracts, by 
"man ..employs one set of 
list be a matter of indiffer- 
, tbs'" theory of agreement, 
is n'ot a contract at all. 

the relation 
- “:rr?-'s"ohe of whom has 
tolthe other through mistake. The 
the interests of morality, imposes 

.1 uQ the receiver to refund, ^but the 

of the transaction indicates that it is 
’ 3 the Convefitidri) ;thc 

•redient of Contract, is wahtifig. 

' terih' pfsB^^ 

,au V..,. _ to which it Beeves 

tndex is connccfcd with the conception with 

■ is instituted by a str^f: 

or resemblance. It does not 
denoVe that the two conceptions are the sajne or 
that thev belong to the same genus. On the con- 
t-arv.it Lgatives the notion of an identity between 
them ; but it points out that they are sufiieiontly 
similar for one to be classed as the sequel to die 
other, and that the phraseology taken.from one 
department of law may be transferred _ to the 



goveraed and tlie governor, Lfong before tbis 
theory had clothed itself in. definite shape, the 
phraseology of Bora an contract-law had ^been 
largely drawn upon to describe that reciprocity of 
rights and duties which men had always con- 
ceived ’as existing bd’tween sovereigns and sub- 
jects. While the world w^^s full of maxims setting 
forth with the utmost positivoness the claims of 
kings to implicit obedience— maxims which pre- 
tended to have had their origin in the New Testa- 
ment, but which were really derived from in- 
delible recollections of the Cesarian despotism— 
the eonsoiousiiess of correlative rights possessed 
by the governed would have been entirely without 
the means of expression if the Eoman law of 
Obligation had not supplied a language capable 
of siiadowiug forth an idea which was as yet 
iniperfeetiy "developed, ■ The antagonism between. 
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a legal disputation. A phenomenon then appeared 
which has repeatedly shown itself in the history 
of' opinioD,. ■ Just when the argunieiit lor 
monarchical, authority ..rounded , ..its.eif , intp„_thQ. .. 
definite doctrine of 'Fiimer„the- phraseology,' 'boe-..: 
■rowed from the Law of Contract, which had been 
used in defence of the mights of subjects, crystal- 
lised into the theory of an actual original compact 
between king and people, a theory which, first in 
English and afterwards, and more particularly, 
in French hands, expanded into a comprehensive,: 
' explanation of all the phenomena of society and 
law. ' But the only real connection between 
political and legal science had consisted in^ the 
last giving to the first the benefit of its peculiarly 
plastic terminology. The Roman jurisprudence of 
Contract had performed for the relation of sovereign 
and subject precisely ■ the, same. service; which, 
humbler sphere, it rendered to the relation^ol per- 
sons bound together by an obligation of ‘ quasi- 
contract.’ It had furnished a body of words and 
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sopfay a rather different explanation must be 
gi¥eii, inasmuch as ethical writings have laid 
Eoman law under contribution much morn 
directly than political speculations, and their 
authors have been much more conscious of the 
extent of their obligation. In speaking of moral 
... philosophy as extraordinarily indebted to Roman 
jurisprudence, I must be undei*stood to intend 
moral philosophy as understood previously to the 
break in its history effected by Kant, that is, as 
the science of the rules governing human conduct, 
of their proper interpretation and of the limita« 
tioiia to which they are subject. Since the rise 
of the Critical Philosophy, moral science has 
almost wholly lost its older meaning, and, except 
where it is preserved under a debased form in 
the casuistry still cultivated by Roman Catholic 
theologians, it seems to be regarded nearly 
universally as a branch of ontological inquiry. I 
do not know' that there is a single contemporary 
English writer, with the exception of Dr, 
Whew''ell, who understands moral philosophy as it 
was understood before it w^as absorbed by ineta« 
physics and before the ground w^^ork of its rules 
came to be a more important consideration than 
the rules themselves. So long, how’^ever, as 
ethical science had to do wdth the practical 
regimen of conduct, it w^as more or less saturated 
with Roman law. Like all the great subjects of 
modern thought, it w’^as originally incorporated 
with theology. The science of Moral Theology, 
as ^it was at first called, and as it is still 
designated by the Eoman Catholic divines, wcis 
undoubtedly constructed, to the full knowledge 
of its authors, by taking principles of conduct 
from the system of the Church, and by using the 
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laBSuaee and methods of jurisprudenoe for their 
exnrLston and expansion. While^ this process 
went on, it was inevitable that jurisprudence, 

though merely intended _ to he the veliicle of 

thoulht, should oommuniQate its colour to the 
thought itself. The tinge received turougn con- 
tact with legal conceptions is pertectlji peroeptiblo 
in the earliest ethical literature of the modern 
world, and it is evident, I think, that the Law of 
Contract, based as it is on the complete recipro- 
city and indissoluble connection of rights and 
duties, has acted as a wholesome corrective to the 
predispositions of writers who, if_ left to them- 
selves, might have exclusively viewed a mwal 
obligation as the public duty of a citizen m the 
Civitas Dei. But the amount of Roman Law m 
moral theology becomes sensibly smaller a. the 
time of its cultivation by the peat Spanish 
inoralists. Moral theology, developed by the 
iuridioal method of doctor commenting on doctor, 
provided itself with a phraseology of its own, and 
Aristotelian peculiarities of reasoning and expi-es- 
Sion, imbibed doubtless in great part from the 
Disputations on Morals in the academical schools, 
take the place of that special turn oi thought 
and speech which can never be mistpen by any 
■nerson conversant with the Roman law. ii^the 
credit of the Spanish school of moral tiheologians 
bad continued, the juridical ingredient m ethical 
science would have been insignificant, buo the use 
made of their conclusions by the next generation 
of Roman Catholic writers on these suujoets 
almost entirely destroyed their influence _ Mom; 
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in tiae hands of the Protestants, swerved greatly 
aside from the path which the moral theologians 
had ^foliowed» The effect was vastly to increase 
the influence of Roman law on ethical inquiry. 

‘ Shortly after the Reformation, we find two 
great schools of thought dividing this class of 
subjects between them. The most influential of 
:the.two.. was at first the sect or school known to us 
,:::.as the Casuists, all of them in spiritual communion 
with the Roman Catholic Church , and nearly 
'-all of , them -affiliated to one or other of her reli- 
-.glouS:" orders. , On,, the other side were a bodynl 
-writers, .connected, with each other- by a common 
intellectual descent from the great author of the 
imBtim'yDe : Jure \ Belli et Pads, Hugo Grotius. 
Almost ail of the latter were adherents of the 
--.Reformation, and , though -it cannot- be said that 
they were formally and avowedly at conflict with 
the Casuists, the origin and object of their . system 
were nevertheless essentially different from those 
of Casuistry. It is necessary to call attention to 
this difference, because it involves the question of 
the influence of Roman law on that department 
of thought v/ith which both systems are con- 
cerned. The book of Grotius, though it touches 
questions pure Ethics in every page, and 
though it is the parent immediate or remote of 
innumerable volumes of formal morality, is not, 
as is well known, a professed treatise on Moral 
Philosophy; it is an attempt to determine the 
Law of Nature, or Natural Law. Now, without 
entering upon the question, whether the con- 
ception of a Law Natural be not exclusively a 
creation of the Roman jurisconsults, we may 'lay 
down that, even on the admission of Grotius him- 
self, the dicta of the Roman jurisprudence as to 
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wh.. p«.. 

Stambf. t. b. ..f ’»> E”X 

^TotluB Iloman law at its vwy 

s% ‘irsrss 'sWi 

Tt°eo“oCT and of m^es of relsoning, defining, 
phid,beo gy, j. gojj^etimes oouoefil 

fL ™ force and 

ont"^ of the arsument from the reader who is 
®°S® -i’ w with the sources whence they have 

hlnr4ed 0? the other hand, Casuistry 
been f®*," j ^ Roman law, and the views of 
SS eStSd for have, nothing whatever 
in common wdth the undertaiung of GiotiUb. All 
rttat Xlosophv of right and wrong which has 
1, fr^rnoiis or infamous } under the nanic of 

SSrSbaa lla origin In the diatinotton b.lwoen 

^ r which impelled the duthora of the Casuis- 
S phiteSy to the invention of an elaborate 
* ta.^ if criteria, intended to remove immoral 
t as many cases as possible, out of the 
oate«orv of mortal offences, and to stamp them 

af ve^'al sins. The fate 

ais history. We know that tlie 

S^ttoctions of CaListry, by raablmg the priest- 
hood to adjust spiritual control to afl the vainefeieb 
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of iiiimaa claaracterj did roaily confer on it an 
influence witla princes j statesmen, and generals, 
unheard of in the ages before the Beformation, 
and did really contribute largely to that great 
reaction which chocked and narrowed ^ the first 
successes of Protestantism. But beginning in the 
attempt, not to establish, but to evade — not to 
discover a principle, but to escape a 'postulate — 
not to settle the nature of right and wrong, but 
to determine what was not wrong of a particular 
nature,-— Casuistry went on with its dexterous 
refinements till it ended in so attenuating the 
moral features of actions, and so belying the 
moral instincts of our being, that at length the 
consoienee of mankind rose suddenly in revolt 
against it, and consigned to one common ruin ^ the 
system and its doctors. The blow, long pending, 
was finally struck in the Provincial Letters of 
Pascal, and since the appearance of those memor- 
able Papers, no moralist of the smallest influence 
or credit has ever avowedly conducted ^his specu- 
lations in the footsteps of the Casuists. The 
whole field of ethical science was thus left at the 
.exclusive command of the writers who followed 
Grotius; and it still exhibits in an extraordinary 
degree ttie traces of that entanglement wdth 
Bornan law which is sometimes imputed as a 
fault, and sometimes the highest of its recom- 
mendations, to the Grotian theory. ^ Many 
inquirers since Grotius’s day have modified his 
principles, and many, of course, since the rise of 
the Critical Philosophy, have quite deserted 
'them; but even those wdio have departed most 
widely from Ms fundamental assumptions have 
' inherited much of his method of statement, of his 
train of thought, and of Ms mode of illustration; , 
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and these have little meanmg ana no pumj, 
uerson ignorant of Boman jurisprudenoe-^. _ 

^ i have already said that, with the ° 

the phvsioal sciences, there if. 
ledge “which has been so. slightly atfoeted t.y 
Roman law as Metaphysics. 
discussion on metaphysical subjects has 
been conducted in Greek, first m pure Creek, and 
afterwards in a dialect of Latin expressly con- 
structed to give expression to Greek conceptionb. 
The modern languages have only been fitted to 
metaphysical inquiries by adopting this .Latin 
dialect, or by imitating the process wmich was 
originally followed in its formation. The source 
of the nhraseology which has been always em- 
ployed for metaphysical discussioii in niodem 
times was the Latin translations of Aristotle, m 
which, whether derived or not from Arabic ver- 
sions, the plan of the translator was not to see^ 
for analogous expressions in any part of Latin 
literature, but to construct anew irona Latin roots 
a set of phrases equal to the expression of Greek 
philosophical ideas. Over such a process the ter- 
minology of Boman law can have exercised little 
influence; at most, a few Latin law terms in a 
transmuted shape have ma.de their ' way _mto 
metaphysical language. At the same time it is 
worthv of remark that whenever tlie problems of 
metaphysics are those whiA have been most 
strongly agitated in Western Europe, the thought, 
if not the language, betrays a legal parentage. 
Few things in the history of speculation are more 
impressive than the fact that no Greek-speaking 

♦ The passage quotea is tranBoribea witti sbgM alteiationa 
from a p^r coptobutsft by the author to the OaaJmigt Bsmgi 
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people has ever felt itself seriously perplexed by 
the great question of Free-will and Necessity, 
do not pretend to offer any summary explanation 
of this, but it does not seom an irrelevant sug- 
gestion that neither the Greeks, nor any society 
Ipeaking and thinking in their language, ever 
showed the smallest capacity for produciBo a 
philosophy of law. Legal science is a Roman 
creation, and the problem of Free-will arises when 
we contemplate a metaphysical conception under 
a legal aspect. How came it to be a 
whether .invariable sequence was identical with 
necessary connection? I can oiily say R at the 
tendency 'of Roman law, which became stront,er 
as it advanced, ,was to look upon legal con- 
sequences as united to legal causes by an inexOT- 
able necessity, a tendency most markedly exem 
plified in the definition of Obligation which I have 
repeatedly cited, ‘ Juris vinculum _quo necessitate 
adstringimur alioujus solvondse rei. 

But the problem of Free-will was theolooical 
before it became philosophical, 
have been affected by jurisprudence it will be 
because Jurisprudence has made itself fdt m 
Theolow. The great point of inquiry which is 
here suggested has never been satisfactorily 
elucidated. What has to be determined, is 
whether iurisprudenoe has ever served as the 
Slum through which theological principles have 
“een^ewed; whether, by supplying. a peculiar 
language, a peculiar mode of reasoning, and a 
peculiar solution of many of the problems of life, 
it has ever opened new channels in which theo- 
logical speculation could flow out and expaiid 
itself For the purpose of giving an answer it is 
aeoessary to reo&eot what is already agreed upon 
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by the best writers as to the mtellectuai food 
which theologv first assimilated. It is conceded 
on all sides that the earliest language of the 
Christian Church was Greek, and that the pro- 
biems to which it first addressed itself were those 
for which Greek philosophy in its later forms had 
prepared the way. Greek metaphysical * litera- 
ture contained ‘ the. sole %tock of words and ideas 
out of which the human mind could proYida 
itself' with the means of pgaging in the profound 
controversies as to the Divine Persons, the Divine 
Substance, and the Divine Natures. The Latin 
language and the meagre Latin philosophy were 
quite unequal to the undertaking, and accordingly 
the Western or Latin-speaking provinces of the 
Empire adopted the conclusions of the East with- 
-out'' disputing ■ or ' reviewing them. Latin Chris- 
tianity % says Dean Milm,an, :‘:a.ccepted :the: 
which its narrow and barren vocabulary could 
hardly express in adequate terms. Yet, through- 
out, the adhesion of Rome and the West was a 
passive acquiescence in the dogmatic system 
which had been wrought out by the profounder 
theology of the Eastern divines, rather than a 
vicyorous and original examination on her part of 
those mysteries. The Latin Church ^was the 
scholar as well as the loyal partizan^of Athana- 
sius.* But when the separation of East and 
West became wider, and the Latin -speaking 
Western Empire began to live with an intellectual 
life of its own, its deference to the East was ail 
at once exchanged for the agitation of a number 
of questions entirely foreign to Eastern specula- 
tion. * While Greek theology (Milmaa, Latin 
ChrkUamty, Preface, 5) went on defining with 
stili more exquisite subtlety the Godhead and the 
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nature of Christ — * while the mtermmable con« 
tiwersy still lengthened out and cast forth, sect 
after sect from the enfeebled community the 
Western Church, threw itself with passionate 
ardour into a new order of disputes, the same 
which from those dSys to this have never lost 
their Merest for any lapiily of mankind at any 
time included in the Latin communion. The 
nature ol Sin and its transmission by inherit- 
:.a,^^G0-.^th#,debt'nw8d.by ' and its vicarious, 
satisfaction-— the necessity and sufficiency of the 
Atonement — above ail the apparent antagonism 
between Free-will and the Divine Providence — 
these were the points which the West began to 
debate as ardently as ever the East had discuped 
the articles of its more special creed. Why is it 
then that on the two sides of the line which 
divides the Greek-speaking from the Latin-speak- 
ing provinces there lie two classes of theological 
■probfems 'SO strikingly different from one another? 
The historians of The Church have come close 
upon the solution when they remark that the 
new problems were more ‘ practical h less abso- 
lutely speculative, than- those wdiioh had torn 
Eastern Christianity asunder, but none of them, 
so far as. I am aware, has quite rephed it, I 
affirm without hesitation that the difference be- 
tween the two theological systems is accounted 
for by the fact that, in passing from the East 
to the West, theological speculation had passed 
from a climate of Greek metaphysics to a climate 
of Roman law. For some centuries before these 
controversies rose into overwhelming importance, 
ail the Intellectual activity of the " Western 
Romans had been expended on jurisprudence 
mdumdj* They had been occupied in applying 
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8 peculiar set of principles to all the combinations 
in which the circumstances of life are capable of 
beins arranged. No foreign pursuit or taste caUed 
off their attention from this engrossing occupa- 
tion, and for carrying it on they possessed a 
vocabulary as accurate as il was copious, a strict 
method of reasoning, ^ stock of genofel pro- 
positions on conduct more 
experience, and a rigid moral 
impossible that they snould 
questions indicated by the Cl 
which bad some affinity with 
tious to which they were^ a< 
their manner 
something frorn^ 

■eirer;'' 

law to appreciate 
Boman T 
Contractor 

of the modes of incurring 


of dealing with' them, shoulci borrow 
^ their forensic habits# ■ Alinost?,. 

■7body who* has knowledge enough of Eoman 
■ the Roman penal system, the 

theory’ of the obligations estaWished by 
Delict, the Eoman view of Debts and 

_ extinguishing, and' 

tranrmitinrthem, the Bo4an notion of the con- 
tinuance of individual existence by Universal 
Succession, may be trusted to say whence arose 
the frame of mind to which the problems of 
Western theology proved so congenial, whence 
came the phraseology in which these, problems 
were stated! and whence the description of reason- 
ing employed in their solution. It must only be 
iected that the Roman law which had worked 
itself into Western thought was neither the 
archaic system of the ancient city, nor the pruned 
Md curtailed jurisprudence , of the Bysantme 
Emperors;, still less, '/f course, was it the mass of 
rules, neatly buried in a parasitical overgrowth 
of modem speculative doctrine, which passes by 
tbe name of Modern Oiyil £aw. I speak only of 
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that philosophy of Jurisprudence, wrought out by 
the great juridical thinkers of the Antomne agt, 
which may stiU be partially reproduced from the 
Tandeots of Justinian, a system to whieh^ few 
faults can be attributed except it peraaps armed 
at a higher degree of elegance, certainty, and pre- 

cisionrthan human affairs wiU permit to the limits 
within w’^hich human laws seek to connne tneni. ^ 
It is a singular result of that ignorance or 
Eoman law which Englishinen f ’ 

and of which they are sometimes not ashamed to 
boast, that many English writers of note and 
credit have been led by it to put forward “os* 
untenable of paradoxes concerning the condition 
of human intellect during the Roman Empire. It 
has been constantly asserted, as unhesitatingly as 
if there were no temerity in advancing the pro- 
position, that from the close of the Augustan era 
to the general awakening of interest on the points 
of the Christian faith, the mental energies of the 
civilised world were smitten with a paralysis. Now 
there are two subjects of though^t— -the only two 
perhaps with the exception of Piiy^ical scienc^ 
which are able to give employment to all the 
powei-s and capacities w'hich the mind possess^ 
One of them is Metaphysical _ inquiry ,_ which 

knows no limits so long as the mmd is satisfied to 
work on itself; the other is Law_, w'hich is as ex- 
tensive as the concerns of inankind, I* 
that, during the very period indicated, 
speaking provinces were devoted to one, the 
Sn-speaking provinces to the o_th6r._ of these 
studies. I say nothing of t 

tion in Alexandria and the Bast, but I confidently 
affirm that Rome and the West had an occupa- 
tion in band fully capable of cpmpensatmg them 
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great Roman iurisoonsult lessens. The students 
are counted by hundreds instead of thousands in 
the English Inna of Court, Art, Literature, 
Science, and Politics, claim their share of the 
national intellect; gnd the practice of juris- 
prudence is confined within the circle of a pro- 
fession, never indeed limited or insignificant, but 
attracted as much by the rewards as by the in- 
Music recommeiidatioiis of their science, lliis 
succession of elaanges exhibited itself even more 
strikingly at Borne than in England. 
close of the Bepublio the law was the sole held 
for all ability except the special talent of a 
capacity for generalship. But a new stage of 
inteileetual progress began with the Augusten 
age, -as it did with our own Elizabethan era. we 
all know what wore its achievements in poetry 
and prose; but there are some indications, it 
should be remarked, that, besides its efflorescence 
In ornamental literature, it was on the ev© of 
tlirowdng out new aptitudes for conquest m 
physical science. Here, however, is the point at 
which the history of mind in the Boman State 
ceases to b© parallel to the routes which mental 
procuress had since then pursued. The brief span 
of Boman literature, strictly so-called, w^as sud- 
denly closed under a variety of influences, which 
though they may partially be traced it \vouId be 
improper in this place to analyse. ^ Ancient intel- 
lect was forcibly thrust back into its old courses, 
and law again became no less, exclusively the 
proper sphere for talent than it had been in the 
days when the Bomans despised philosophy and 
poetry as. the toys of a childish race. Of what 
nature were ' the external inducements ■which, 
duiiii'g the Xmperiai period, tended' to draw a man 
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with forensic ideas and couched in a forensic 
phraseoiogj. It is certain that this -substratum of 
law ill Western theology lies exceedingly deep. 
A new set of Greek theories, the Aristotelian 
philosophy, made their w’-ay afterwards into the 
West and almost enljirely buried its indigenous 
doctriifes. But when at .the Reformation it par- 
tiaiiy shook itself free from their influence, it 
instantly supplied their place with Law. it is 
kfficuit to say whether the religious system of 
Calvin or the religious system of the Armmians 
has thO' more markedly legal character. ^ _ 

The vast influence of the specific jurisprudence 
of Contract produced by the Romans upon the 
co^TesDonding department of modern Law belongs 
rather to the history of mature jurisprudence 
than to a treatise like the present. It did 
not make itself felt till the school of Bologna 
founded the legal science of modern Europe. But 
the fact that the Romans, before their Lmpire 
fell had so fully developed the conception of 
Contract becomes of importance at a much earlier 
period than this. Feudalism, I have repeatedly 
Lserted, was a compound of archaic barbarian 
usa^^e with Roman law; no other explanation of it 
is'tenablft* or even intelligible. The earliest social 
forms of the feudal period differ in little tte 

ordinary associations m which the men of primi- 
tive civilizations are everywhere seen united. A 
Fief was an organically complete brotherhood oi 
associates whose proprietary and Personal rights 
were inextricably blended together. It had much 
in common with an 

and much in common with a Highland clan. But 
still it presents -some phenomena which we never 
find in the associations which are spontaneously 
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formed by beginners in emiization., irne arcnaKs 
communities are held together not by expiess 
rules, but by sentiment, or, we^ should perhaps 
say, by instinct; and new comers into the brotnei- 
hood are brought within the/ange of this instinct 
by falsely pretending to share in the good^rela-* 
tionship from which it naturally springs. But the 
earliest feudal communities were neither bound 
together by mere sentiment nor recruited by a 
hctioB. The tie which united^them was Contract, 
and they obtained new associates by contracting 
with them. The relation of the lord to tns vassals 
had originally been settled by express engage- 
ment, and a person wishing to engraft himself on 
the brotherhood by commendation or mfeudaiton 
came to a distinct understanding as to the com 
ditions on which he was to be admitted. It is 
therefore the sphere occupied in them by Con- 
tract which principally distinguishes the feudal 
institutions from the unadulterated usages of 
primitive races. The lord had many of tne char- 
acteristics of a patriarchal chieftain, hut his pre- 
rogative was limited by a variety of ^ settled cus- 
toms traceable to the express eonamons whieh 
had been agreed upon when the mfeudation tooh 
niace. Hence flow the chief differences which 
forbid us to class the feudal societies with true 
archaic communities. They were much more^ 
durable and much more various; more durable, 
because express rules are less destructible than 
’instinctive habits, and more various, because the 
contracts on which they were founded were ad- 
lusted to ihe-.minutest circumstances and wishes 
■ of the persons who surrendered or granted away 
their lands. This last consideration may serve to 
hiwa OTcatlv the vukar opinions current 
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among ns as to tlie origin of modem society stand 
in need of revision. It is often said that the 
irregular and various contour of modern ciyiiiza- 
tioh is due to the exuberant and erratic genius of 
the Germanic races, ^ and it is often contrasted 
with the dull routine of the Boman Empire. The 
truth i? that the Empire* bequeathed to modern 
society the legal conception to which all this 
irregularity is attributable; if the customs ^and 
institutions of barbarians have one characteristic 
more striking than another, it is their extreme 
uniformity. 


CHAPTEB X 


THE EARLY HISTORY OF DELIC5T ANB CRIME 


■The Teutonic Codes, including those of our Anglo- 
Saxon ancestors, are the only bodies of archaic 
secular law which have come dowm to us in such 
a state that we can form an exact notion of their 
qrigiriai dimensions. Although the extant trag- 
, m^ts of Homan- and Hellenic codes suffice to 
prove to us their general character, there does not 
remain enough of them for us to be quite sure of 
their precise magnitude or of the proportion of 
their parts to each other. But still on the whole 
all the known collections of ancient law are char- 
acterised -by a feature which broadly distinguishes 
them from systems of mature jurisprudence. ^ The 
■'proportion of criminal to civil law is exceedingly 
different. In the German codes, the civil part 
■ ol the law has trifling dimensions as compared 
with the criminal. The traditions which speak of 
^0 sanguinary penalties inflicted by- the code of 
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Aff nates who are his Guardians. Similarly j tha 
rules relating to Property and Succession can 
never be plentiful, so long as land and goods 
devolve within the family j and, if distributed at 
all, are distributed inside its circle. But ohe 
oreatest gap in ancient civil law will aiw^ays be 
eaused^by the absence ol Contract, which some 
archaic codes do not mention at all, while others 
significantly attest the immaturity of the moral 
notions on which Contract depends by supplymg 
its place with an elaborate jurisprudence of Oaths. 
There are no corresponding rpsons for the 
poverty of penal law, and accordingly, even ii it 
be hazardous to pronounce that the childhood of 
nations is always a period of ungoverned violence, 
we shall still be able to understand why /he 
modern relation of criminal law to civil should be 
inverted in ancient codes. 

I have spoken of primitive jurisprudence as 
givinv to criminal law a priority unknown in a 
later lip'e. The expression has been used for con- 
venience’ sake, but in fact the inspection of 
ancient codes shows that the law which they ex- 
hibit m unusual quantities is not true crimmai 
law. All civilized systems agree in a 

distinction between offences against the State or 
Community and offences against the Individual, 
and the two classes of injuries, thus kept apart, 
I may here, without pretending that the terms 
have always been employed consistently in juris- 
prudence, call Crimes and Wrongs, crimina and 
delieia. Now tha penal law of ancient com- 
muuities is not the law of Crimes; it is the law 
of Wvonm, or, to use the English technical word, 
of Torts. The person injured proceeds^ against 
the wrong-doer by an ordinary civil action, and 
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conoeiTed to be wronged, it may be asserted that 
in the infancy of jurispnidenee the f 

for protection against violence or fraud not on the 
Law of Crime but on the Law of Xort. 

Torts then are cspiously enlarged upon in 
primitive jurisprudence. It must be added that 
kns are known to it also? Of the Teutonic code., 
it is almost unnecessary to make this assertion, 
because those codes, in the form m which we 
have received them, were compiled or recast by 
Christian legislators. But it is also true that non- 
Christian bodies of archaic law entail penal wn- 
soqueaees on certain classes of acts and on certain 
classes of omissions, as being violations_of diyme 
prescriptions and commands. The law adminis- 
tered at Athens by the Senate of AreopagM was 
probably a special religious code, _ and at Borne, 
apparently from a very _ early period, the Ponti- 
fical iurisprudenoe punished adultery , saciilege 
and perhaps murder. There were therefore m 
the Athenian and in the Roman States _ laws 
punishing sins. There were also laws pumsbmg 
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Sacrament! of the Romans, out of wMch all tlie 
later Roman Law of Actions may be proved to 
have grown. Gains carefully describes its eere» 
monial. Unmeaning and grotesque as it appears 
at first sight, a little attention enables us to 
decipher and interpret it. • ^ * 

The subject of litigation is supposed to^e in 
Court. If it is moveable^ it is actually tliere.^ If 
it be immoveable, a fragment or samj)!©^ of it is 
brought in its place j land, for instance, is ropw- 
sen ted bj a clod, a house by a single brick. In 
the example selected by Gains, the suit m 
slave. The proceeding begins by the plaintiff s 
advancing with a rod, which, as Gains expressly 
tells, symbolized a spear. He lays hold of the 
slave and asserts a right to him with trie words, 

* Hunc ego hominem ex Jure Quintium meum 
esse dico secuudufn suo'M cousu't'fi sicut dixi^ J 
and then saying * Moce tihi I iudiotdfn imposut $ 
be touches him with tire spear. The defendant 
goes through the same series of acts and gestures. 
On this the Preetor intervenes, and bids the liti- 
gants relax their hold, * Mittite amibo hominem/ 
They obey, and the plaintiff demands from the 
defendant the reason of his interference, Pos- 
hed afine dicas qud ex caxisd vindicave;}is % a 
question which is replied to by a fresh assertion of 
right, * Jm peregi siout vindictam imposui/ On 
this, the first claimant offers to stake a sum of 
money, called a Sacramentum, on the justice o! 
Ms own case, * Quctndo tv, iT%]UTi(i- provocjisti^ 
D €Ens SaGTammto te provoco \ and the defend- 
ant, in the phrase' * Similiter ego ie % accepts 
the wager. 'The subsequent proceedings were 
no longer of -a' formal kind, but it 'is to db 
observed that the Pr^tor took security for th© 
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hanged oi decapitated on the spot, whde they 
3 the full penalties of homicide from anybody 
who Mils him after the pursuit has been 
mittod. These archaic distinctions bnng homo to 
us very forcibly the distance of a refined from a 
r„dn iurisnrudenoe. The modern admiuistralpr of 
usTicrZ etfes one of his hardest tasks 
before him when he undertakes to discriminate 
between the degrees of criminality whioh_ belong, 
to oHenoes falling within the same technical do- 
Lription. It is always easy to say that a man 
is guilty of manslaughter, larceny, or bipmy , but 
it is often most difficult to pronoimp wnat extent 
uf moral guilt he has incurred, and consequently 
rtSi melsure of punishmep he has deserpd 
There is hardly any perplexity in casuistry, or ii 
the analysis of motive, which we may not bt 
called upon to confront, if we attempt to sett 
sucih a point with precision; and accordingly ih« 
law of our day shows an increasing tendency tf 
ab^tato as much as possible from laying <iom 
.positive rules on the subject. ^In- France, ubi 
fury is left to decide whether tne'opnoe whiel 
it finds committed has been attended by extenu 
atiS circumstances; in England, a Beariy «n 
bouifded latitude in ° 

is now allowed to tne judge; while ail States imw 
in reserve an ultimate remedy for tne mis 
carriages of law in the Prerogative of Pardon 
unWefs ally lodged with the Chief Magistrate., I 
Is curious to observe how little the men of pnmi 
Hvrfrmes were troubled with^bese scruples, pi 
completely they ware persuaded that the iinpij..,^’ 
• ■f.iiA nrrtrsfir measure c 
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'=E“Mr3:siStt 

S3fi.sf 

Sorscoompanied its not 

raeZti r^K°o£lon 

ffpoSout-that the earliest 

legis ature Th|, at dl events, ^s t^^ 

states of'antiqmty- with tolerable 
-.«e and with absolute distinctness m • 

The ’nrifeitive penal law of Athens entrusted the 
LstiSn of offences partly to the Arehons 
aSte have punished them as forfs, 
tTto Senate of Areopagus, which 
S^ns Both jurisdictions were substantaally 
flL/in iihi end to the HeliEea, the High 

Sf“ pS.a» »>» “‘\i”*SkS 

aTArchons and of the Areopagus, tecame either 

’ is only an old word for MsemWy, the 
. TWltl^ of classiLl times was simply the Popular 



ancient law 

for iudioial purposes, and ih® 
of Athens were only ita sub- 
The corresponding changes 
Rome are still more easily in- 
the Romans confined then 
penal law, and did not, like 
Lstruct- 

a criminal jurisdiction, ina 
criminal jurisprudence bepins 

ia Populi, at wiu'oh the Rings 
presided. These were simply 
^at offenders under legislative 
however, that froin an early 

1 1 6'ccasionally delegated- its, 

!ion to a Questio or Commission, 

^ relation, i' to. - . tile 

: uffistoires : : did;::, ' 

exercised all 


Assembly convened 
famous Dibasteries 
divisions or panels, 
wiiicli occurred at 
terpreted, because 
experiments to the 
the Athenians, cor 
civil as well as 
history of Uoman 
with the old Judic 
are said to have 
solemn trials of gi 
forms. It seems, 
period the Cornitia had 

criminal 3 

which bore much the same 
Assembly as a CommRtee c 
Commons bears to the 
the Roman Commissioners o- 
merely report to the Comitia, 

transactions of very ancient date, as hei i 
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tu clies’of 

tHa Duumviri iuryV^^ 

Jower tXse ktter S 

general, though a temporary 3™°^ j^y to 

like a olassifloation of crimes. „„jae 

The true criminal law did t q“® 

into existence till the year b.c. 149, when D. tai 
J^lirnfus Hso carried the statute known as the Lex 

ssjsi s. £?.to5Jta- . n- >r •f'’ ai™ 

rases Repetundarum Pecuniarum, that is, C“‘“® 
bv Provincials to recover monies inproperly re- 
clive^bv a Governor-General, but the great and 
pemanent inmortanoe of this statute arose 

from X establishing the tot 
netua A Quffistio Perpetua was a Permanent 

Commission as opposed ^ Xirrv 

occasional and to those which were temporary. 

It was a regular criminal tribunal, 

ence dated from the passing of the statute 

creating it and continued tiU 

should pass abolishing it. 

specially nominated, as were the 

olrirr Ouffistiones, but provision was made in tne 

faw COTStituting it for selecting 

classes the judges who were to officiate, and fox 
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renewiBg them in eonlormity with definite rules* 
The olSenees of which it took cognisance were also 
expressly named and defined in this statute and 
the new Qusestio had authority to try and sen- 
tence all persons in future whose acts siiouM fall 
under the definitions of crime supplied by the law* 
It was therefore ^ a regular criminal judicature ^ 
administering a true criminal jurisprudence. ^ 

The primitive history of criminal law divides 
itself therefore into four stages. Understanding 
that the conception of Crime ^ as distinguished 
from that of Wrong or Tort and from that of 0m, 
involves the idea of injury to the State or collec- 
tive community, we first find that the common- 
wealth, in literal conformity with ^ the conception, 
itself interposed directly, and by isolated acts, to 
avenge itself on the author of the evil which it had 
sufiered. This is the point 'from which we start; 
each indictment is now a bill of pains and penal- 
ties, a special law naming the oriminal ^and pre- 
scribing his punishment. A second step is accom- 
plished, when the multiplicity of crimes compels 
the legislature to delegate its powders to particular 
QuEestiones or Commissions, each of wdiich is de- 
puted to investigate a particular accusation, and 
if it be proved, to punish the particular “offender. 
Yet another movement is made w’hen the legisla- 
ture, instead of waiting for the alleged commission 
of a crime as the occasion of appointing a Qusestio, 
periodically nominates Commissioners like the 
Qusestores Farricldii and the Duumviri Terduel- 
lionk, on the chance of certain classes of crimes 
being committed', and in the expectation that they 
wiU be perpetrated; The last stage is reached 
'when the Qp^stiones from being periodical or 
occasional - 'become permanent Benches' or 
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Chambers — when the judges, instead of being 
named in the particuiar law nominating the Com- 
mission, are directed to be chosen through ail 
future time in a particular way and from a par- 
^ tieuiar class — and when certain acts are described 
in general language^and declared to be crimes,^ to 
be visited, in the event, of their perpetration, with 
specified penalties appropriated to each descrip- 
tion. 

If the Qnmstxones Perpetuse had had a longer 
history, they would doubtless have come to be 
regarded as a distinct institution, and their rela- 
tion to the Comitia would have seemed no closer 
than the connection of our own Courts of Law 
with the Sovereign, who is theoretically the foun- 
tain of justice. But the Imperial despotism de- 
stroyed them before their origin had been 'com- 
pletely forgotten, and, so long as they lasted, 
these Permanent Commissions were looked upon 
by the Komans as the mere depositaries of a 
delegated power. The cognisance of crimes was 
considered a natural attribute of the legislature, 
and the mind of the citizen never ceased to be 
carried back from the Qusestiones,, to the Comitia 
which had deputed them to put into exercise some 
of its own inalieoable functions. The view which 
regarded the Quaestiones, even when they became 
permanent, as mere Committees of the Popular 
Assembly — as bodies which only ministered to a 
higher authority — had some important legal con- 
sequences which left their mark on the criminal 
law to the very latest period. One'- immediate 
result was that the Comitia continued to exercise 
criminal jurisdiction by way of bill of pains and 
penalties, long after the Qvuestiones had been 
established, Tlxough the legislature had consented 
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to delegate its powers for the sake of oonveaieBoe 
to bodies exterMl to itself, it did not follow that 
it surrendered them. The Comitia and the Qu»s- 
tiones went on trying and pumshmg ofienders side 
hv side’ and any unusual outburst of popular 
indignation was sure, until the extinction ^*^8 
Republic, to call down uppn its oDject an n«iict- 
ment before the Assembly of the Tribes. 

One of the most remarkable peculiarities of tne 
institutions of the Republic is also traceaWe to 
this dependance of the Qumstiones on the Comitia. 
The disappearance of the punishment of Death 
from the penal system of Republican Rome used 
to be a verv favourite topic with the writers of 
the last century, who were perpetually using it to 
point some theory of the Roman character or of 
modern social economy. The reason which can be 
confidently assigned for it stamps it as purdy for- 
tuitous. Of the three forms which the Roman 
legislature successively assumed, one, it is well 
kttown-the Comitia, Centuriata-was exclusively 
taken to represent the State as embodied for 
militarv operations. The Assembly of the cen- 
toies, ■'therefore, had all powem which may be 
supposed to he properly lodged wuh a 
commanding an army, and, among them it had 
authority to subject all otfenders to the same cor- 
reotion to which a soldier rendered himself liable 
by breaches of discipline. The Comitia Centurmta 
could therefore inflict capital pumshmenl Not 
so however, the' .Comitia Cunata or pomitia 
Tributa, They were fettered on this point by the 

saoredness with which the person o* > 
dtteen,' inside the walls of .the city, was >*wated 
bv religion and law; and, with respect to the last 
of them, the Comitia Tributa, we know for certain 
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lhat it became a fixed principle that the Assembly 
of the Tribes could at most impose a fine. So 
long as criminal Jurisdiction was confined to the 
legislature, and so long a.s the assemblies of the 
Centuries and of th^ Tribes continued to exercise 
co-ordinat© powers, it was easy to prefer indict- 
ments for graver crimes before the legislative body 
which dispensed the heavier penalties; but then 
it happened that the more democratic assembly, 
that of the Tribes, almost entirely superseded the 
others, and became the ordinary legislature of the 
later Republic. Now the decline of the Republic 
was exactly the period during which the Quses- 
tiones Perpetu© were established, 'SO that the 
statutes creating them were ail passed by a legis- 
lative assembly which itself could not, at its 
ordinary sittings, punish a criminal with death'. It 
followed that the Permanent Judicial Commissions, 
.holding a delegated authority, were circumscribed 
in their attributes and capacities by the limits of 
.-til© powers ... residing ■ with . the body which deputed 
them. They could do nothing v/hich the Assembly 
of the Tribes could not have done; and, as the 
Assembly could not sentence to death, the Qusss- 
tiones were equally incompetent to award capital 
punishment. The anomaly thus resulting was not 
viewed in ancient times with anything like .the 
favour which it has attracted among the moderns, 
and indeed, while it is questionable whether the 
Roman character was at all the better for it, it is 
certain that the Roman Constitution was a great 
deal the worse. Like every other institution which 
has accompanied the human race down the cur- 
rent of its history, the punishment of death is a 
nscessity of society in certain stages of the civiliz- 
ing prows®« There is a tim© when the attempt 



to dispense with it baulks both of the two great 
iustinets which lie at the root of aU penal Jaw. 
Without it, the community neither feels that it is. 
sufficiently revenged on the crimmal,_ nor thinks 
that the Lample of Ms pumjfhment « 
to deter others from imitating him. The in»om- 
petenoe of the Roman TriUunals to pass sentence 
of death led distinctly and directly to those fright- 
ful Revolutionary intervals, known as the pro- 
scriptions, during which all law was forma.lly 
suspended simply because party violence could 
find no other avenue to the vengeance for which 
it was thirsting. No cause contributed so power- 
fully to the decay of political capacity in the 
Roman people as this periodical abeyance of the 
laws; and, when it had once been resorted to, we 
need not hesitate to assert that the rum of 
liberty became merely a question of time, it me 
practice of the Tribunals had afforded an adequate 
vent for popular passion, the forms of 
procedure would no doubt have been as flagrantly 
perverted as with us in the reigns of the later 
Stuarts, but national character would not have 
suffered as deeply as it did, nor would the stability 
of Roman institutions have been as seriously 

*°?^wiR^'inention two more singularities 
Roman Criminal System which were produoed>y 
the same theory of judicial authority. They we, 
the extreme multiplicity of the Roman criminal 
.tribunals, and ‘the capricious and anomalous 
olassifioation . of crimes which charapterised 
Roman penal jurisprudence throughout its enfare 
' history. ^ Every Quccstio, it has been said, iwhetber 
Perpetual or otherwise, had its origin in a distanet 
, statute. From the law wMeh created it, it 



. DELICT AND CEIME 825 

(ieriTsd its authority; it rigorously observed the 

limits wMoli its cliarter prescribed to it, and 
toucbed no form of criminaiity whicli that charter 
’did not expressly define. As then^ the statutes 
wMoh constituted the various Qugestiones were ail 
called forth by p&ticular emergencies, each of 
thel&L being in fact passed to punish a class of acts 
which the circumstances of the time rendered 
particularly odious or particularly dangerous, 
these enactments made not the slightest 
reference to each other, and were connected 
by no common principle. Twenty or ^ thirty 
difierent criminal laws were in existence , 
together, with exactly the same number of Quobs- 
tiones to administer them; nor was any attempt 
made during the Bepublie to fuse these distinct 
judicial bodies into one, or to give ^ symmetry to 
the provisions of the statutes which appointed 
them and defined their duties. The state of the 
Roman criminal jurisdiction' at this period, ex- 
hibited some resemblances to the administration 
of civil remedies in England at the time when the 
English Courts of Common Law had not as yet 
introduced those fictitious averments into their 
writs which enabled them to trespass on each 
other peculiar province. Like the Quasstiones, 
the Courts of Queen’s Bench, Common Pleas, and 
Exchequer were all theoretical emanations from 
a higher authority, and each entertained a special 
class of oases supposed to be committed to it by 
the fountain of its jurisdiction; but then the 
i^omap Quastiones were many more than three m 
number, and it was infinitely less easy to dis- 
criminate the acts which fell under the cognisance 
of each 'Qumsiio, than to ■ disting uiah between the 
pro'fiaces ol, the three Courts' m Westminstar 
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Hill The difficulty of drawing exact Imea 

Sw'een tie spheres of the different Qumstiones 

Lida the multipUcity of Boman 

rtinp more than a mere meonyemence , for _we 

read^with astonishment that when it was 

mediately clear under what °\e 

man’s alleged offences ranged 

Sf be ffidicted at once or successively before 

sewral different Commissions, on the oaance or 

some one of them declaring itself eompeuent to 

convict him; and, although conviction by one 

SiSi S ™ xri"”. £ pSdi); 

aa^accusatfoD. before another. Ihis direcily 

cLtary to the rule of the Boman cml law ; and 
we may be sure that a people so sensitive as the 
Pomans to anomalies (or, as _ their _ signihcant 
nhrase ' was, to melegancies) in mnsprudenoe, 
SrAnlrl not long have tolerated it, had not the 
mekncholy history of the Qusstiones caused them 
S he rSded mhh more as temporary weapons 
h the hands of factions than r*; 

hitions for the correction of crime. The Bmpeiora 
soon abolished this multiplicity 
innsdietion: but it is remarkable that th^y aid 

law which stands in close connection with the 
-s •j-iie Courts. The classifications of 

Si wStok L .w. i. Ito Corp.,. 

JuS of Justinian are remarkably oapricious. 
Each Qusestio had, in fact, confined itself to the 
Crimea committed to its cognisance oy its ohai ter. 
Ttoe crimes, however, were only classed 
in toe original statute because they happened to 
call simultaneously for castigation at the moment 
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necessarily in common; but tbe fact of tneir com 
stituting tlie particular subjeet-matter of triais 
before a particular Queestio impressed itself 
•naturally on the public attention, and so 
ate did the association become between tne 
ofiences mentioned^in the same statute that, e-ven 
whfn formal attempt^ were made by 
by the Emperor Augustus to consolidate olie 
Eoman criminal law, the legislator preseryed the 
old m-ouning. The Statutes of Sylia and Augustus 
werl the foundation of the penal jurisprudence of 
the Empire, and nothing can be rnore 
ordinary than some of the classifications wliicn 
they bequeathed to it. I need only give a single 
example in the fact that petjufy was always classed 
with cutting and wounding and with powon^ 
inq, no doubt because a law pf SyUa, the^ Lex 
Cornelia de Sicariis et Veneficis, had given jurp- 
diction over ail these three forms of crime to the 
same Permanent Commission. It seems too idiat 
this capricious grouping of crimes affected the 
vernacular speech of the Romans. 
naturally fell into the habit of designating all the 
ofiences enumerated in one law by the fipt name 
on the list, which doubtless gave its style to the 
Law Court deputed to try giein all. _AU the 
offences tried by the Qumstio De Adulterus would 
thus be called Adultery. - , . „ 

I have dwelt on the history and oharaotenstics 
of the Boman Quisstiones because the formation 
of a criminal jurisprudence i^s nowhere else so 
instructively exemplified. Ihe last QuKstiones 
' were added by the Emperor Augustus, and irom 
that time the Romans may be said to have had a 
tolerably complete criminal law. Concurrently 
with its growth, the analogous process had gone 
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on, wMcIi I have called the conversion of Wrongs 
into Crimes, for, tliougli the Roman legislature 
did not extinguish the civil remedy for the more 
heinous offences, it offered the sufferer a redress' 
which ha was sure to prefer. Still, ^ even after 
Augustus had completed his ^legislation, several 
offences continued to be regarded as Wroffgs, 
which modern societies look upon exclusively as 
Crimes; nor did they become crijcninaliy punish- 
able till some late but uncertain date, at which 
the law began to take notice of a new description 
of offences called in the Digest cnmimi exim- 
ofdi'M'Tid* These were doubtless a class of acts 
which the theory of Bom.an jurisprudence treated 
merely as wrongs ; but the growing sense of ^ the 
majesty of society revolted from their entailing 
nothing worse on their perpetrator than the pay- 
ment of money damages, and accordingly the 
injured person seems to have been permitted, if 
he pleased, to pursue them as crimes extra 
ordinem, that is by a mode of redress departing 
in some respect or other from the ordinary pro- 
cedure. From the period at which these crimina 
extraordinaria were first recognised, the list ol 
crimes in the Roman State must have been as 
long as in any community of the modern vgorld. 

' It is unnecessary to describe with any minute- 
ness the mode of administering criminal justice 
under the Roman Empire, but it is .to be iroted 
that both its theory and practice have had power- 
ful effect on modern society. The Emperors' did 
not immediately abolish the Quscstiones, and at 
first they committed an extensive criminal juris- 
diction to the Senate, in which, however servile 
it might show itself In fact, the Emperor was no 
' more nomin^y than $ Senator like ^ the rest. But 
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eome sort of collateral criminal jurisdiction liad 
been claimed by tbe Prince from the first; and 
this, as recoileotions of the free common wealtli 
•decayed, tended steadily to gain at tbs expense of 
the old tribunals. Gradually the punishment of 
crimes was transferred to magistrates ^directly 
nomtinated by the Eniperor and the prmleges of 
the Senate passed to the Imperial Privy Council , 
which also became a Court of ultimate eriminai 
.aippeal. Under these influences the doctrine, 
familiar to the moderns, insensibly shaped itself 
that the Sovereign is the fountain of all Justice 
and the depositary of ail Grace ♦ It was not so 
much the fruit of increasing adulation ^and ser- 
vility as of the centralisation of the Empire which 
had by this time perfected itself. The theory of 
criminal justice had, in fact, worked round almost 
to the point from which it started. It had begun 
in the belief that it was the business of the collec- 
tive community to avenge its own wrongs by its 
own hand; and it ended in the doctrine that the 
chastisement of crimes belonged in an especial 
manner to the Sovereign as representative and 
mandatary of his people. The new view diSered 
from the old one chiefly in the air of awfulness 
and iq^jesty which the guardianship of justice 
appeared to throw around the person of the 
Sovarcigm. 

This later -Koman view of the Sovereign % rela- 
tion to justice certainly assisted in saving modem 
societies from the necessity of travelling through 
tho series of changes w^icli I have illustrated by 
the history of the Qusestiones. In the prlmitiva 
law of almost' aE the races which have peopled 
■Western Buropo there are vestiges ol the arcliaic 
notion 'th^t the punishment of crimes belongs to 
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the general assembly ot ireemeu; auu 
some States— Scotland is said to be one *>0“— 
in which the parentage of the existing judicature 
can be traced up to a Committee of the legislative 

body But the development of the criminal law 
was^ 'universally hastened two causes, the 

memory of the Roman Empire and the mflu^ce 

of the Church. On the one hand traditions of 
the majesty of the Casars, perpetuated by the 
temporary ascendency of the House of Charle- 
magne, were surrounding So-vereigns with a pres- 
tige which a mere barbarous chieitam couid never 
otherwise have acquired and were oommunicatiug 
to the pettiest feudal potentate the cnaractei of 
guardiai of society and representative of the 
State. On the other hand, the Cnurch, m its 
anxiety to put a curb on sanguinary ferocity, 
sought about for authority to punish the ^aver 
misdeeds, and found it in those passages of Scrip- 
ture which speak with approval of rhe powers of 
punishment committed to the civil magistrate. 
The New Testament was appealed to as proving 
that secular rulers exist for the terror of evil- 
doers; the Old Testament, as laying down that 
* whoso sheddeth man's blood, by man shall hia 
blood be shed/ There can be no daubt, I 
Imagine, that modern ideas on the subject of 
crime are based upon two assumptions contended 
for by the Church in the Dark Ages — ^first, that 
each feudal ruler, in his degree, might be assimi- 
lated to the Roman Magistrates spoken of by baint 
Paul: and next, that the oSences which he was 
to chastise were those selected for prohibition in 
the Mosaic Commtodments, or rather such of 
them as the Church did not reserve to her own 
cognisance. Heresy (supposed to be included m 
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the First and Second Commandments) Adultery* 
and Perjury were ecclesiastical offences, ana me 
Church only admitted the oo-operation of tne 
‘secular arm for the purpose of inflicting se-verer 
punishment in cases of extraordinary aggravation. 
At the same time,^ she taught that murder and 
rob15ei‘v with' their various ^ modiflcations were 
under "the jurisdiction of civil rulers, not as an 
accident of their position but by the express 
ordinance of God. 

There is a passage in the writings oi Jiing 
Aifred (Kemble, ii, 209) which brings out mto 
remarkable clearness the struggle of the various 
ideas that prevailed in his day as to the ^ 

criminal jurisdiction. It will be seen that Alfred 
attributes it partly to the authority of the Church 
and partly to that of the Witan,- while he ex- 
pressly claims for treason against the^ lord me 
same '"immunity from ordinary rules vsrhicn tna 
Koman Law of Majestas had assigned to treason 
against the Caesar. ‘ After this it 
he writes, ‘ that many nations received the faith 
of Christ, and there were many synods assembled 
throughout the earth, and arnong the English 
race also, after they had received the^ ^ 

Christ,, both of holy bishops and of their 
Witan. They then ordained that, out- of that 
mercy which Christ had taught, secular lords, 
i^^dth their leave, might vrithout sin take for every 
misdeed the hot in money which they ordained; 
except in cases of treason against a lord, to wmcn 
' . they dared not assign any mercy because Almighty 
' God adjudged n'one to them that despised Hin '4 
iior did 'Christ adjudge any to them which sold 
Him tO' death; and He commanded that a lorci 
should be loved like Himself C ' ' ' 
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in enlarging the Patna Fatciaw». 

H0.m 
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CftfltttBta, fcSie,, 291. ■ 

— compaiisoa of tlietr nysteta ■ 
with that of Grotios and his 
school, 292. 

«-»- origin of Casuistry, 293. 

«..*™-blow struck at Casuistry hy 
Pascal, 293. 

Csssio in, Jure of Property, to Ko- 
nsan and in English law; 2tf. 
Cestui quo Trust, special propnetor- 
ship created for the, 244. 
Chancellor, the Lord, compare 
with a Boinan Prcetor, fi3, 64. 
Chancery, Court of, to England, re- 
marks on the, 36. 
origin of its system* 36, 37. 
Ohartamagne, Ms claim to universal 
dominion, 86, ' 

his distribution of Benefices, 

Children, disinherison of, under the 

'Bomat!S,179. - ■ ^ 

China, cause of th© arrest ox pro- 
gress in, 19. 

'^■' Churches, '-lEastern-' and.. Western, 
conclusions of the EastJ on 
theological subjects accepted by 
tba West without dispute or 

review, 296. ' ' ' ' , 

problems of the Western 
Churcii, 297. 

Cicero referred to, 60. , 

his allusions to the ancient 

Boman Sacrat 160. 

Code KapoMon, rostnaints Imposed, 
by it on the testamentary 
power, 146. 

Codas, Ancient, 1, . 

——•sources of knowledge afforded 
by the Greek Homeric poems, 2. 
— Themistes, 3. 

— Hindoo Laws of Menu, 6. 

dlffer«io 0 between Caso-laW',, 
and Code-law, 11, 
era of Codes, 12, 

J— the Twelve Tables, 1* 12, 

of Solon and Draco, 13. 

— importance of, to ancient socie- 
' ’ ties, 13—16. 

Oo-emptlon, or higher form of civa 
raattiai;e of the ancient Romans, 

' ' I 128 . 

Oognatio EelationsMp described, 
, 131,122; 

' I Co-heirs, rights and duties of, 150, 
—'rights 'Of, under the Bornaa 
. lav, 188. 

, Colon! of tho Bomans, 

„r,Tt origto wad aituation of the, 249. 


ComittaCaJata, ancient Roman exe- 
cution of Wills in the, 165, 

— — and of the, 169. 

Centuriata, power of the, 322. 
Curiata, povfers of tho, SIS. 

- — Tributa, powers of the, 321- ■ 
Commentaries of th© Roman law- 
yers, 29. 

Common law of Snglaad, formeny 
an unwritten law, 11. 

difference between Case-law 

and Code-law, H, 

Case-law and its anomalies, 26. 

similarity between Engasii 

Case-law and th© Responsa rrti- 
dentium of th© Homans, 27. 
ConfaiTeation, or religions marriage 
of the ancient Romans, 128. ^ 

Constantine, his improvements to 

^^his m*'5ilcafciou of the Batrk 

Potestas, 118. 

Contract, movemont of societies 
from .Status to, 14L 

early history of, 252, 

and Political Economy, 2o3. 

— Rousseau’s doctrine of an ori« 
ginal Social Contract, 236. 

^'Montesquieu’s apologue of th© 

Troglodytes, 23S. 

— early notions of, 269. 

Roman Contracts, 261, ^ 

Specialising process m ancient 

law, 262, 263. 

historical allianc© between Con- 
tracts and Conveyances, 264. 

changes to the 'E exum, 264. 

Executory Contracts of bale, 

266. 

. — . primitive association of Convey* 
ances and Contracts. 267. , 

ancient and modem doctrine of 

Contracts, 268. 

th© Roman Obligation, 260. 

Eoman classification, of Con- 
tracts, 270. 

— — the Verbal, 370. 

the Literal or Written, 274. 

the Real, 275. ^ 

Consensual Contracts, 276., 

— — . changes in Contract lav/, 28b, 

— . history of th© progress of Coa*- 
tract law, 281. 

— Quasi-Contracts, 286, 

law and Piefs, 303, SOL „„ ^ ^ 

Conveyance®, relation of Wijia Vb 
under ih© Homan law, 169, 

— w ©onaMuench of this rolatton^ ^ 
' 171, ‘ . 



Delict iiad .Ciiitie*:'®!© Eoman Legla 

' ..-Actio:Sacramenfci,;,3il, 3i3. 

„ Hooier’a descriptio^is; of an. aB" 

dent law^suit, 3i3. 

-----'priinitive. peiialJaW' of Atatna,,,; 

old Roma.B criminal Jarisprti» 

dcncG, 31S. 

die Qujestlonea, j 18 ._ 

— — Suiiestores 'Parricidu, 318. 

■ Dnuraviri''Ferdpellioni»8ia 

'tlie first ■ trae ■ Roman Crimmal 

^tbe primitive liistorj of crimi- 

nal law, 320. 

extreme multiplicity of Roman 

. criminal tribttnala,,|iJ4. 

capricious .. classification of 
crimes, 326. 

statutes of Syllft and Augustus, 

later law of crimes, S28. ^ 

crimina cxtraordinana, 

mode of aduuiiistenng criminal 

justice under the Homan Rra- 

^Sdorn'fiistoiT of crimes,_330. 

King Alfred on criminal juris- 

diction quoted, 331. 

Discovery, considered as a mode oi 
acquiring dominion, f .'JJ- . . . . 
Dominion, its nature, limitotiou, 
and mod© of seomnng it, 31 

’ of the Romans, 203. 

Dower, the principle of, eagrafteu' 
on the Customary Law of 

SI ^iiecositty BSSSl s'lpw®’ Amrchiilua, 

■ttToWf DuSS&Uo,.i,rota.m 

M-ot the 

airiy history of. ^syg. 


Co.o“rS?|S'*pr^rty.amoBSSt ' 
the Hindoos, 215, 210. 

.-ecardedby the Roman law as 

exfe^Uonal^ and momentary, 

Corporation.^, aggregate 156. 

Zll sole, leading attribxite of 155. 
Corpus Juris Civilis of Justinian, 

^^resorted to by English aian- 

cerv iudges, 36. , 

Creation, Greek Philosophical ex- 
planation of the fabric of, 44. 
Creditors, cause of the 

powers given to, by ancient li-vvs, 

Crimes and Wrongs. See Delict and 

Croat\a!'*co-ovmer8hip of the vil- 

Curators*' of’ male Orphans under | 
the Roman law, 1.33. 

Curse, inherited, Greek notion of 
an, 105. 

Customary Law, 4. i 

Homeric terms for customs, 4. 

ZZ epSh of! and its custody by a 
privileged order, 10 . , 

Oyefopa, Homer’s account of, quoweu. 
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Family, disintcg«itioii of the, 14i/. 

regarded as a corporatioii, U3. 

— — organisations of elementai'y 
communities, 194, 195. 

- — Highland chieftainship, 194. 

Families, not Individuala, 

known to ancient law, 214. 

Indian. Eussian, Croatian, and 

Sclavonian laws respecting the 
property of Families, 216—223. 
Feudal organisation, 88, 89. 

services, 261, 262. 

view of the ownership of pro- 
perty, 246. - _ 

Feudalism, its connection With 
teiTitorial sovereignty, 88. 

— the modem Will an accidental 
fruit of, 186, 187. 

and Contract law, 304. 

Fictions, legal, 17, 20. 

early history of, 19. 

meaning of fictio in old Roman 

law, 21. 

object of the fictiowSf 21. 

instances cited from the Eng- 
lish and Eoman law, 22. 
——their former importance and 
modem uselessness, 22, 23. 

legal, and equity, diderence bo- 

tween, 23. 

and legislation, diSeronce 

between, 24, 

instances of legal, 26. 

Case-law and its anomalies, 

26. 

Fidei-Commissa, or Bequests in 
Tmsts, of the Eoman Law, 


ifinglish law, hesitation of our 
“Courts In declaring principles 
of, 33. 

Equality of men, doctrine of the, 76. 

— as understood by the Roman 
jurisconsults*, .70. 77. 

— s— its meaning m its modern 
dress, 77. 

— ordinance of Louis Hutia 

quoted, 77. « 

— ^declaration of American lade- 
' : ''^-peJilence, 79. ' • 

assumption of , the Grotian 
school, 83. 

Equity, early history of, 21. 

considered as an agent by which 

the adaptation of law to social 
wants is carried on, 23. 
meaning of the term, 23. 

'——..difference .between .equity -. and 
legal fictions, 23, 24. 

— between equity and legis- 
lation, 23, 24, 

— remarks on the law of nature 
and, 30, et seq, 

the English Court of Chancei 7 , 

30. 

— origin of its system, 36, 37. 

— — the, of Rome, 37. 

origin and history of the term, 

48. 

— - the terms JBquitas and 
48. 

— picture presented to the Ro- 
man mind by the word, 49. 

the English Chancellor com- 
pared with the Eoman Prjetor, 

54. 

Eoman, exhaustion of the Fiefs, hereditary, gradual transfor- 

power of growth in, 66. mation of Benefices into, 191. . 

— features common to English original tenures, 190, 191, 192. 

and Roman, 66 et scq. — law.s of fiefs, 303, .304. 

— distinction between Law and Foreigners, causes of immigration 

Equity % their concentions of of, into ancient Rome, S8, 30. 
proprietary right, 243. exclusion of, under the early 

Ethics, obligations of, to the Ro- Roman republic, 39. 

man law, 289. France, lawyers and juridical 

— the Casuists', 291. science of, 66 et eeq. 

— Grotius and his school, 291. effects of the alliance be- 

tween the lawyers and the kingiq 
FamSlia, meaning of, in the Ian- on tho fortunes of , 66. 

guage of the ancient Roman difibrence between the F.ays du 

law, 173. Droit Coutumier and the Pays 

Famiiia) Emptor, office of the, 170. da Droit Ecrit, 69. 

— - rights and duties of the, 171. pre-eminence given in, to Natu- 

reinarks on the expression, ralLaw,70, 

172,173, . Rousseau, 72. 

'Family, the, of archaic society, 109, iTho Revolution, 76. 

110. Franks, the, referred to, £6 
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Grotius. B'ttgo, fcia theory of a 
fSliral Ktato and of a system 
of prmcip3eB eongefflai to 
94 

his moral philosophy and that 

of his school, 201., 

•«—» . comparison of his system wil» 
that of the Casniats, ‘iS2. 

— SSt SI S®S.diSvi&. 127. 

Hsereditas, or Inheritance, deflai- 
HsarS^ or^^Helr, Ms rights and 

' duties, 150, l&S, 18S, , 

Half-Mood relationship, 126, 

the ml© : . acoordwg : „ :|d, , ..th-d, 

customs of Kormaady* 125. 
Haus-Gesetae of Germany , 102. 

Heirs, rights of, under the »omaa . 

law, 160, 168, 188. , 

Highland chieftamship hcrediliary, 
191. 

form of Primogenibur©, 2TO, 

Hindoo laws oC Heuu, 6, 1.4, 16. 

— Custoinairy Law, 

law of Succession, ‘m . 

,, differences botween Inhero- 

auces and Actpiisitioas, 283. 

Periietual Tutelage of Women 

amongst the, 13T. , ■ 

, right amongst the, to mherife a 

de«,d man’s property, ISff. :? 

sacra, the, 160. 

Suttee, the, 100. 


BYeewill and Necessffy, 1 

unknown to the Greeks, 291, 29u. i 
Furtum, or Theft, of the Roman t 
Law, 308. 

Gains refen'ed to. 43. si-,, 

- — his description of the institu 
tion of thePatria Potestas, IM- 

his information respectiug the 

Perpetual Tutelage of Women, 

the duplication of ^ pro- 
prietary right, referred to, 24o. 

of tu6« 

112 .’ 

Gensj or 


the Patria Potestas of the, ^ 

......ns, or House, of the Romans, - 

compared with the Village Com- ^ 
munity of India, 219. i 

Gentiles, Roman, their rlghts^ m . 
ca.ses of Intestate Succession, 

German Law of Succession, 232. 
Germans, Wills of the ancient, 163, ; 
164. 

penal laws of the, 305. 

patria Potestas of, 118, 119- 

alloidal property of, 233. 

Greece, aristocracies of, 8. 

Greek theory of a Law of liTatur©, 
43 44. ' ' hl.» 

Greeks, equality of laws on which 
they prided themselves, 48, 

their tendency to confound law 

---Jtlmi^^notfoa of an inherited 

_‘Sstance afforded fay, in the 
formation of the Roman codes, 

--Jiimfted Patria Potestas of the, 

----^metaphysicfit of the, 294. 

their want of capacity for pro- j 

0 / 

' GroliM, Hugo,'»h^'^^ successors 
on international Law, 79. 
his doctrine®, 82, 83. 
success of ’hJs „treati84> i>« 

ii<!ilil£«^Pae&4,92,' 
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flomoiift poems, nidimentaj’y jural Jurlscorisuits, early Komaaj, SO-SS. 
ideas afforded by the, 2. ■ . — — later, 34, 

words/or Custom, 4. JTatoJ'al Law of the, 63. 

-—t. Themis and Themistea, 3, 4. Jurisprudence, tlio golden age of 

RoiiJan, 46. 

TrfdH hf^rnif- Jurists, Roman, period Of, 64, 56. 

of aristocratic eras y^ciale, or Internationai Law 

_ laws of the Romans, 43. 

CustoiLwy law o/,1i aentium, origin of 4-7 it seq, 

st^a hayoiid which Indif has ^^ciroumstanoes of tho or.gm of, 

imtmctionofthaCourtiOfChmcary, ■~f^aLe*'Lw7e“!49.“ 

fusion bpfw^pn ir ««/5 Naturale, or Law of Nature, 43. 

QeS um 43 ^ ^ ^ the Jus Gentium, differ- 

r, , Sctinn i-h^ l«w of ence between, 43, 44. 

NatoiiJikingbittttoj79. hortof/if*"” 

■~t? 0 hS^ 7 f potofof oiutkct betwoeh tho 

— »™«.78. Mores';’"” 

— territorial "sovereignty, 8S. ^xnodern history of tho Law of 

the ante-Grotian system of the fKa Pnwi,«« 

Law of Xtttions, 90. — Ratm ai law m the Roman 

— pi'eparatioa of the public mind Jurisconsults, 63. 

for the reception of the Grotian ttSiSjn ^®j^“terpart of Ben- 

.—fuccSs of the treatise De Jure vilstnesa of the influence of tho 

Belli et Pads ISaUii'e on modern 

—HI’S the Law Of Mature, 

-srhiv44“^“’°' “iSwSctfr 

1.^^. the Oreefc principle of, 48, IZ Se “S Rerolntion, 76. 

=:?raifX’&ofmu.e 

— toetabOitylffsooiety in.aoeteiit, 

[ewe. Wflle of the, m. id 

ruiianus, Salvius, tho Pmtor, hia Pa}ideds,55, 

' ^ ik 4 ' ' Corpm JiirU CivUis, S6. 

of his measnrss on the — modifioations of the Patrta 
- Wmionm Edicts, 66. ■ Potestiw, ilsT 
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JUiitiDlaia's scale of Intestate Sue- j Loofee* Johii,^hte theory of thoorlgih 

cession, 181.' [ 

Kinirs, origin of the doctrine of tho 
divine right of, 287. i 

Kingship, heroic, origin of* 8. 

Lacedfflmoaian Icings, authority of 
the, 8. 

Land-law of England at the present 
day, 188. _ 

betweM, 235. , “ , 


..Mahometan Law of Sncceasicn, 203, 
Majority and Minority, meaning ot 
yje toms in E-aman Law, K-i4. 
Mancipatson, Roman, 41, IS^, 230, 

Land and goods, English distinction of giving the eScct of 

T fvf Mancipation to a Tradition, SSL 

Latifundia, Ro^n, mode of culti- ]y:anti»oI the Romans. 2154, 

Marriage, ancient Horn an, 128. 

Law, spcsal necessities and opinions later Roman, 128. 

sdwftys in ftclvK-nco ott iyrs3<tf*ip?* 

— agencies Romam, 136, 

into tormony with society, 20. ^ ^ United States, 2 35. 

s?Sim conS?l IlmcmSSnTinglo?^^^ InuSs.aH. 

Oft JHoniteur^ the, during the period 

Montesquieu, 95. Finnch Revolution, 76. 

IZdfmSi&n vrith existtag oS!'vfS”'“*“ 

theories, 98. , , -a — — Theory of Jurisprudonco, 95. 

EiSsffift£r»“ -,^sai=s.a 

Ihl ^*th0 doctrines, early, 104, 105. 

Mortgagor, special proprlstorshlp 

=’afe«i ““aa’feyKffsiSr- 

— — Master and Slave, 13L 

LogtJS Barbaroi*um, 247. Naples, territorial sovereignty of 

. Cornelise of Sylla, 34, 35. the monarchs of, 89. 

Juligs of Augustus, 34, 36. Nations, Law of, 79 et seq. Bee 

,Legis Actio ^ramenti of the International law»)Mia > Jits 
Romans described, 3U, 312. Gentium. 

liOglslation, era of, 20, 21. Nature and her law, Greeks ooaeep- 

«— considered as an agent oy which tions of, 44. 

the adaptation of law to the Nexum of the ancient Ropaans, 3f , 
social wante la carried on, 24. 261. 

***«. difference hetwoen it and legal changes in ' 

Motions, 23, 24. ' ^ ' Norman#, cusioms of, referred to, 

Lex Calpumia do E^tundts, the 125, 

( tot true Eoman criminal Law* *44*05., the word not teom tff tr.o 
sm - _ .Homeric poom», 4 . ^ . 

* Rlsetoria,- purport of the, I3i , Nuncupatlo, of the Romans,, 17R , 
Lidiof the-GernumSiip. , . ' ^ 

l^CKJid Contiguity os .the condition of 

' community , ha political fune- Cbltotioas of thC' Roman Ihf* IWl, 

' tolSoh^* referred to, 11 , - ^ righte‘«d dutiot of^, 
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0ccMpa,l;lOy or Ocsapaacy, of .tlie 
Eomatt Law, *a matwal mod© 
of aciidiring property,* 2t>3, 207. 
things whica aever had an 
owner; 203. 

- tilings which hare not an 
“ oivuer, 203. 

— - Capture in War, 204. 

— Pisco very, 206. 

objections to the popular theory 
of Occupancy, 212. 

Ordinilace of Louis Katin, quote^i, 
77. 

Orphans* Quardianship of male, 
under the Bomaa law, i32. 

Pactea de Famaio of France, 192, 

Pascal, his Ldlrm Frovinomles re- 
ferred to, 293, 

Paterfamilias in elementary com- 
munities, 194, 195. 

Patria Fotcatas,the,of the Eomans, 

110 . 

— of the Qalatae, IIS. 

■«— - of the Greeks, 113. 

— not a durable institution, 321. 
-causes which helped to miti- 
gate the stringency of thefather’s 
power over the persons of hi& 
children, 116. 

• liabilities of the Paterfamilias, 

120 . 

unity of peason between the 

Paterfamilias and the i'ilius- 
famiiias, 120, 

rights and duties of the Fater- 

, families, 120, 121, 191, 195. 

Patriarchal theory or primeval juris- 
prudence, 101. 

—-chief points from Scriptural 
accounts, 102. 

Homer’s account of, among the 

CycloGs, 103. 

F&ya du xlroifc Ecrit and Pays du 
Broit Coutumier, difference be- 
tween the, 69, 

Fecuiium, the* uf the Bomans, 118. 

— Oa&trense, 118. 

w— Quaaboaaiiijgnse* |18* . 

Feual lawin IhSient codes, 305. 

Fei^uiy, how punished by the 
ancient Bomans, 393, 

Persian monarchy, heroic and aris- 

' ■ tocratio eras of the races com- 
.posxng the* 9. - 

Persians, the anclont, their veracity, 
the Greeks* meaning Of the, 


Plebeian Wills of the Romans, 167. 
— -"liegalised by the Twelve Tables, 

— their infiucnce on tho civilisa- 
tion of the laoddva world, ISa 
Political ideas, early, 30G. 

foundation of ariatocractes, 109. 

Political •'Economy and Contract* 
253. 

Polygamy, its influonoe on Primo- 
geniture, 201. 

Possessory interdicts of th© Roman 
law, 242. 

Printer, origin of the office of, 51. 

- — Edict of the, 34, 47, 6S, 64. 

the Boman, conapared with an 

English Chancellor, 63, 61 
- — restraints on the, 64. 

—— tho chief equity Judge m well 
as tho great common law magis- 
trate, 65. 

Peregrinus, office of the, 53. 

rrmtoriau Edict of the Romans, c&L 
47, 63, 64* 55. 

-« — the Ediotum Ferpetiium, 62. 

that of SaMus dulianus. 62, 

68 . 

remedies given by the, 243. 

Pnetorian ’WiH’, the, 174. 

described, 174. 

Prescrii)tion of Property* history oL 
236 et seg. 

Primogeniture, changes in Law of 
Succession, caused by, 187. 

almost destroyed! by t'no authors 

of tho French Code* 187. 

— — results of the French system, 
187, 188. 

rights of the firsfc-hom son 

amongst the Hindoos, 189. 

©ai-ly history of, 190.. 

Benefices, 190. 

- — gradual transformation of Bone- 
fiees into hereditary Fiefs* 191. 
— the Pactes do Famlll© of B>anc@ 
and the Haus-GesetJs© of Ger- 
many, 192, 

causes of the diffusion of* 193, 

——in public offices or political 

B ower amongst the Ilindoos* 
ut not in property. 193* 194. 

ancient forms of, 105. 

— ■ why did it gradually supersede 
©very oth©r principle of Sucoes- 
aioa? 196* 

— earlier and later, 197. 

— - Hindoo ml© of the eldest son 
and of the oldest ' iiiia also, 

iw- ‘ 
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Pro|ertiy;, feudal fiew of OTOcrsl-tipj 

Roman and. ‘barbarian law of 

Ownership, 245, 248. 

- — Roman system of Tenancy, 248. 
« — the Colon! of the Romans and 
the Metayers of the South of 
Bnrope, 240, 250. 

rights of the Emphyteuta, 250. 

— tlie Agri Liniitrophi of t'ho 
iThine and the Danube, 250, 25!. 
Proscriptions, Roman, origia«f the, 
* 324. 

Pupilage or 'Wardship in modern 
jurispnidencc, 134, 

compared with the Ctiardian- 

ship of Orphans under the 
Roman Daw, 134. 

Quasi-Contract, 286. 

meaning of, iii Roman law, 880. 

Quasi, meaning of the word, in 
Roman law, 2S0. 

Qucestores Parricidii of the ancient 
Romans, 318. 

Qumstiones Perpefcuso of the 
Romans, 313. 

. — theory of the, 321. 

— results traoeabie to the, 32»6, 
Querela Inofhciosi TevShiment.i of 
the old Roman law, 173. 
Quiritarian Law, the, 30. 

principles of the, 49. 

-.— difference between it and the 
Jus Gentium, 49. 

Recoveries, collusive, of property In 
the Roman and English 'Law, 24U. 
Regency, form of, according to the 
French custom regulating the 
succession to the throne, 190. 
Roipus, the, of Germany, 234, 

Res Mancipi, and Ros nee Haiicipi, 
227, Ml. • 

i definition of the, 230. 

Res nuUius of the Roman Law, 204, 
Respoasa Pnjdentimn of the Ko» 
mans, described, 27, 28. 
—.similarity between them and 
English Ca^e-laiwpiT.' 
—.decline and extinction of the 
Response^ 34, 

Revolution, French, effects of the 
thwry of the state of Nature on 
' the, 75. 

Rex Saerprum, ‘or ISm 
office Of the, 8, 5L '' 

Roman Law,. I. 


Friioogeniture, Celtic fonn of, SOO. 

— Mahometan form of, 201. 

— Influenco of polygamy on, 201, 
Progi’oss, causes of the arrest of, of 

the greater part of man kind, 03. 
Property, early history of, 208. 

.. — .‘‘natural modes ’ of acquisition, 
202. 

— Occupancy, 203, 

Capture in War, 204. 

rale of Discovery, 206. 

— history of the origin of, S07. 

Blaekstone on the theory of 

Occupancy m the origin of, 
208, 

— aphorism of Savigny on the 
origin of, 211. 

— objections to the popixlar theory 
of Occupancy, 212. 

Co-ownership amongst the Hin- 
doos, 215, I 

— the Gens, or House, of tlio 
Romans compared with the 
Viilage Community of India, 

219. 

— Russian village co-ownership, 

220. 

— Croatian and Selavonian Laws 
respecting the property of 
Families, 223. 

— ancient difiSculties of Aliena- 
tion, 225. 

— natm-ai classification of, 228, 
227. 

.. — ancient modes of transfer of, 

—-"definition of tho Res Mancipi, 
2S0, 

Tradition of, 231. 

distinction between Res Man- 
cipi and Res nee Mancipi, 231. 

— HindooJaw of inheritances and 
Acquisitions, 233, 234. 

— -law of movables and law of 
land, according to the French 
Codes,' 235, 

— .'and in England, 23S, 

‘ Usucapion, or Prescription, 236. 

— Cassio in jrixre, or recovery, in a 
Court of Law, of property sought 
to be conveyed, 240. 

— . influence of Courts of - Law and 
of their procedure upon, 240. 
—and Possession, distinction be- 
tween, 240. 

. and between Law and , Equity 
in their couception.s of pro- 
, prictary right, u nder the Roman 
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